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EDINBURGH: 
BELL & BRADFUTDE, 12°BANK STREET. 


MDCCCLAXIX, 


PREFACE. 


THE object of this work is to present those modern 
statutes which almost constitute a Conveyancing Code 
for Scotland, in the form most convenient for reference, 
and in such a manner as to exhibit the state of the 


law on each subject as at the end of the year 1878. 


With this view, each statute is printed as it appears 
in the statute book, with this exception, that the sche- 
dules are printed immediately after the sections which 
refer to them, instead of being collected at the end of 
each statute. But, in order to distinguish plainly those 
provisions and schedules which are still operative from 
those which have been repealed or superseded by later 
enactments, the latter are printed in much smaller 
type than the former. The greatest care has been 
taken to secure the most perfect accuracy of the 
text. To each section and schedule are appended 
full explanatory notes, mentioning any other enact- 
-ments on the same subject, and embodying the 
decisions of the Court down to the end of the year 
1878. 


Vi PREFACE. 


I trust that the plan thus adopted will render this 
work useful, not only to students of conveyancing, 


but also to experienced practitioners. 


I have to acknowledge the greatest obligations to 
the Analysis of the Titles to Lands Consolidation Act, 
1868, by Joun Marswaty, Esq., Advocate (now Lorp 
CURRIEHILL), and to the Analysis of the Conveyancing 
Act, 1874, by Joun T. Mowpray, Esq., LL.D., W.S. 
I am also indebted for much valuable advice and 
assistance to several fellow-members of the Committee 
recently appointed by the Juridical Society to prepare 
a new edition of the volume of Styles relating to 
heritable rights. Mr Marraew Lrvrinestons, Assistant 
Keeper of the General Register of Sasines, has kindly 
revised the notes to the Registration Acts, and supplied 
me with much practical information. To J. CarHcarr 
Waite, Hsq., Advocate, I am indebted for much 
opportune aid while the work was passing through 


the press, including assistance in the preparation of 
the index. 


Ales diate hs 


24 Herior Row, 


Epiysuren, February 1879. 


ADDENDA ET CORRIGENDA. 


Page 40, last line. or “instrumnt” read “instrument.” 


Page 63, line 7. Additional note :— 


The word “grantor,” here occurring, is obviously a mistake 
for ‘‘ grantee.” 


Page 71. After note (c) insert the following notes :— 
(d) For example, where the purposes are illegal, or where 
bequests have lapsed and there is no residuary legatee. 


(e) That is to say, the heir-at-law of the grantor, except where 
the lands are held under a special destination. 


Page 79, line 4 of section 24, or the words “fact or,” read the 
word “ factor.” 


Pages 96 and 99. Additional note to Schedules (P.) and (Q.) :— 


Every petition of service should set forth the place where 
the deceased ancestor died, as the wmducie of the petition de- 
pend, under section 33, on the place of death. The omission 
of this particular has frequently led to the proof being impro- 
perly taken before the expiration of the wduciw. See section 52 
of the Conveyancing Act, post, p. 403. 


Page 244-5. Additional note to Schedule (HH.) :— 


The words ‘by which the deceased acquired such right,” oc- 
curring at the end of the schedule, should have been “by 
which* such right was acquired,” as the schedule is applicable 
to deeds inter vivos as well as to deeds granted mortis causa. 


Page 275, note (6). For “is,” read “as.” 
Page 345. Add at the end of note (e), 16 Scot. Law Rep. Phe 


Page 405, line 13. Additional note :— 


The word “ not,” occurring in this line of the section, has been 
inserted per incuriam, as clearly appears from the words immedi- 


Vill ADDENDA. 


ately following. These words undoubtedly render Schedule (L.) 
applicable to heritable securities, while section 64 of the Con- 
veyancing Act, post, p. 425, sanctions the continued use of 
Schedule (KK.), which was the more appropriate form. The 
use of Schedule N. is merely permissive, not imperative. 


Pages 441, 445, and 448, Note to Schedules (C.) No, 2; (H.) No. 
2; and (F.) No. 2 :— 

It is thought that section 117 of the Consolidation Act, ante, 

p. 221, rendering heritable securities moveable quoad the suc- 
cession of the creditor, unless executors are expressly excluded, 

is applicable to securities over recorded leases ; see interpreta- 
tion clause, voce “heritable security ” and “lands,” ante, pp. 7 

and 8. If this be so, the forms provided by the Consolidation 

Act for the completion of the title of executors to heritable 
securities may competently be used to complete the title of 


executors to bonds and assignations in security over recorded 
leases. 


Page 518, line 2 of section16. For “ prohibitions” read “inhibitions.” 
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31 & 32 VICTORLE REGINA, 
CAP. CL 


An Act to Consolidate the Statutes relating to the Consti- 
tutcon and Completion of Titles to Heritable Property 
in Scotland, and to make certain changes in the Law 
of Scotland relating to Heritable Rights._[ 31st July 
1868. | 


[“‘ The Titles to Land Consolidation (Scotland) Act 
1868.”] 


As amended (a) by 


32 & 33 VICTORIA, 
CHAP. 116. 


An Act to amend “The Titles to Land Consolidation 
(Scotland) Act 1868.”—[11th August 1869. ] 


[ “The Titles to Land Consolidation (Scotland) Amend- 
ment Act 1869.” | 


(a) The amendment of the principal Act is effected by the re- 
peal of sections 22, 24, 62, 97, 118, 119, 130, and 141, and the 
substitution therefor of amended sections. Thus, for example, sec- 


tion 2 of the amending Act provides that ‘Section twenty-two of 


“ the recited Act is hereby repealed, and in place thereof it is enacted 
“‘ that the following ‘words shall be deemed and be taken to be the 
“‘ twenty-second section of the recited Act, and the recited Act shall 
“be read and construed as if the twenty-second section thereof had 
‘‘ been originally expressed in the following words; viz. :—” and then 
follows the amended twenty-second section. The substitution of 
the other amended sections is effected in precisely the same manner ; 
and section 10 of the amending Act provides that “The amended 
“ sections herein-before enacted shall be held to form part of the re- 
“¢ cited Act, and may hereafter be printed as forming portions thereof, 
‘in place of the several sections hereby repealed.” 
A 


Page 1, note (a), 
line 4. 


The words ‘‘ Sec- 
tion twenty-two 


| ofthe recited Act — 


is hereby repeal- | 
ed, and in place — 
thereof tt is en- | 
acted that,” and 
the similar intro- 
ductory words of 
sections 3, 5, 6,7, _ 
8, and 9, are re- | 
pealed by ‘The 
Statute Law Re- 
vision Act 1883” 
(46 and 47 Vict. 
c. 39). But the 
effect of this re- 
peal is merely to 
delete, as now 
superfluous, the 
words referred to, 
the Revision Act 
expressly provid- 
ing that ‘‘ where 
any enactment 
not comprised in 
the schedule has 
been repealed 
by any en- 
actment hereby 
repealed, such re- 
peal a weeesoall 
not be affected 
by the repeal 
effected by this 
Act.” 


2 THE CONSOLIDATION ACT OF 1868. 


The amended sections are accordingly printed in this compen- 
dium in place of the repealed sections. 

The Conveyancing Act of 1874 has adopted a similar plan for the 
amendment of sections 62, 125, 127, and 129 of the Consolidation 
Act, but it does not authorise the substituted sections to be printed 
as forming portions of the latter Act. The original sections are ac- 
cordingly printed herein in the same type as other sections now 
repealed of the Consolidation Act. 


WHEREAS it is expedient to consolidate the Statutes 
which have been passed during recent years relating 
to the forms of constituting and completing Titles to 
Land and to Heritable Securities in Scotland (a), and 
to make certain changes upon the Law of Scotland in 
regard to Heritable Rights, and to the succession to 
Heritable Securities in Scotland (6): Be it therefore 
enacted (c) by the Queen’s most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parlia- 
ment assembled, and by the authority of the same, as 
follows:— 


(a) The statutes here referred to are those specified in Schedule 
(A.), No. 1, p. 12. The mode in which the present Act effects the con- 
solidation of these statutes is by repealing the whole of them (with 
the exception of the Infeftment Act of 1845, only one section of 
which—the sixth—is repealed), and by then re-enacting their pro- 
visions, with various amendments and additions. 


(b) The changes effected by the Act are chiefly these—(1) Lands 
and other heritable property may be bequeathed in the same way as 
moveables—sections 20 and 21. (2) An extracted decree of special 
service is declared to vest in the heir so served a personal right to 
the lands contained in the service, from the date of its being recorded 
in Chancery—section 46. This provision is now superseded by sec- 
tion 9 of the Conveyancing Act, under which a personal right to 
lands now vests in the heir without service. (3) Heritable securities 
are declared to be moveable as regards the succession of the creditors 
therein, unless executors are expressly excluded—section 117; and 
provision is made for the completion of the title of the representatives 
of such creditors—sections 125, 126, and 127, amended by sections 
63 and 64 of the Conveyancing Act. (4) A new and short form of 
a deed of restriction of a heritable security is introduced—section 
133. (5) Females of the age of fourteen or upwards are declared to 
be competent instrumentary witnesses—section 139. (6) Additional 
sheets may be added, when necessary, to writs or deeds permitted or 
directed by statute to be engrossed on any conveyance or deed—sec- 
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tion 140. The ‘‘ writs” referred to are chiefly writs of confirmation 
and writs of resignation, which are now rendered incompetent by 
section 4 of the Conveyancing Act. (7) A warrant of registration 
(which may be signed, not only by an individual agent, but by the 
subscription of any firm of which he is a partner) is required to be 
indorsed on every deed or writing presented for registration in any 
Register of Sasines (with certain exceptions now abolished by sec- 
tion 33 of the Conveyancing Act)—section 141. (8) Warrants 
of registration existing at the date of the Act are secured from 
challenge, either on the ground that the agent subscribing them has 
omitted his appropriate professional designation, or that he has sub- 
scribed the name of his firm—section 145. (9) Inhibitions are to 
take effect only from the date of registering them or a notice thereof ; 
a short form of letters of inhibition, and a simple method of recalling 
or restricting an inhibition on a depending summons, are introduced ; 
and no inhibition is to affect unentailed lands subsequently acquired 
—sections 155, 156, 157, and 158. (10) Lands are to become liti- 
gious only from and after the date of registering a notice of any 
signeted summons affecting them—section 159. (11) The right of 
an heir-of-line to heirship moveables is abolished—section 160. 

Most of the sections of the Act are merely re-enactments, with 
various slight alterations, of the corresponding sections of the re- 
pealed statutes. The following are the new sections, viz—l, 2, 3 
(partly), 4, 20, 21, 45, 46 (partly), 58, 67, 86 (partly), 96, 117, 125 
(partly), 126, 127 (partly), 131, 138, 134, 137, 189, 140, 141, 145, 
155, 156,157, 158, 159, 160, and 163. 


(c) The title and the preamble of the Act refer merely to herit- 
able property and heritable rights. But the meaning of the sub- 
sequent enacting clauses, where clearly expressed, is not limited by 
the language of the title and the preamble. Thus section 149, which 
permits tested documents to be partly written and partly printed, 
expressly relates to “all documents whatever, mentioned or not men- 
tioned, in this Act, and whether relating or not relating to land ;” 
and section 139, which declares females of the age of fourteen or up- 
wards to be competent instrumentary witnesses, has been held to 
render them competent witnesses to deeds dealing solely with move- 
ables.—Hannay, &c., Dec. 1, 1873, 1 Rettie 246. 


1. Short Title-—This Act may be cited for all pur- 
poses as ‘The Titles to Land Consolidation (Scotland) 
Act 1868” (a). 


(a) Several sections having been repealed, and amended sections 
substituted in their place, as above explained, p. 1, it is not sufti- 
cient to cite them as sections of the Consolidation Act merely. The 
proper mode of citation of sections 22, 24, 97, 118, 119, 130, and 
141 is:—* Section 22” (or other section) “ of ‘The Titles to Land 
Consolidation (Scotland) Act 1868,’ as repealed and re-enacted by 
section 2” (or other section) “of ‘The Titles to Land Consolidation 


4 THE CONSOLIDATION ACT OF 1868. 


(Scotland) Amendment Act 1869.’” The following are the sections 
of the Amendment Act applicable to the above sections of the prin- 
cipal Act respectively :— 

Section 2 repealing and re-enacting Section 22 of the principal Act. 
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Similarly, sections 125, 127, and 129 ought to be cited as sec- 
tions of ‘The Titles to Land Consolidation (Scotland) Act 1868,” as 
repealed and re-enacted by the respective sections (viz., 63, 64, and 
65) of “The Conveyancing (Scotland) Act 1874.” Section 62, 
having undergone a double amendment, ought to be cited as section 
62 of the Act of 1868, and section 4 of the Act of 1869, as repealed 
and re-enacted by the Act of 1874. See note to section 1 of the 
Conveyancing Act. 


2. Commencement of Act.—This Act shall take 
effect from and after the thirty-first day of December 
One thousand eight hundred and sixty-eight (a), unless 
in so far as it is herein appointed to take effect at an 
earlier date (0). 


(a) The Act was passed on 31st July 1868, but its operation 
was thus postponed for five months, in order to allow sufficient time 
for its provisions to become generally known. 


(2) Two provisions of the Act are appointed to take effect from 
and after the passing of the Act (31st July 1868), viz., section 46, 
which, inter alia, confers a personal right to lands on ‘“ any person 
who shall be in life at the passing of this Act,” from the date of 
recording in Chancery a decree of special service in his favour; and 
section 160, which abolishes, ‘from and after the passing of this 
Act,” the claim of an heir-of-line to heirship moveables. Other two 
provisions have an indefinitely retrospective effect, viz., section 139, 
which declares that it shall not be competent to challenge any deed, 
“whether executed before or after the passing of this Act,” on the 
ground that any instrumentary witness was a female person ; and 
section 145, which declares that it shall not be competent to chal- 
lenge the validity of any existing warrants of registration on certain 
grounds. Section 9, which, however, merely re-enacts with slight 
alterations the provisions of the previous statutes authorising condi- 
tions of entail to be inserted by reference merely, in conveyances of 
entailed lands, applies to all such conveyances, whether dated prior 
or subsequent to the commencement of the Act. Section 117 , Which 
renders heritable securities moveable as regards the succession of the 
creditor therein, has been held not to have a retrospective effect so as to 
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regulate the succession of a creditor who died intestate in June 1868, 
and whose heir-at-law died in January 1869 without having made 
up any title. Brown v. Macdonald, 28th Jan. 1870, 8 Macph. 439, 

Where the provisions of previous statutes have been re-enacted, 
the date at which such provisions first came into operation will be 
found stated in the notes to the section re-enacting them. 


3. Interpretation of Terms (a).—The following words 
and expressions in this Act, and in the schedules 
annexed to this Act, shall have the several meanings 
hereby assigned to them, unless there be something 
in the subject or context repugnant to such construc- 
tion; that is to say 

(1) The words “ Superior,” “ Vassal,” ‘ Grantor,” 
“Grantee,” ‘ Disponer,” “Disponee,” ‘“ Lega- 
tee,” “ Adjudger,” and “Purchaser,” shall 
extend to and include the heirs, successors, 
and representatives of such superior, vassal, 
grantor, grantee, disponer, disponee, legatee, 
adjudger, or purchaser respectively; and 
the word “Successors” shall extend to and 
include heirs, disponees, assignees legal as well 
as voluntary, executors, and representatives : 

(2) The word “ Month” shall mean calendar month : 

(3) The words “Sheriff of Chancery” shall extend 
to and include the Sheriff of Chancery and 
his Substitute under this Act, or under the 
Act of the Tenth and Eleventh Victoria, 
chapter forty-seven ; and the word “ Sheriff” 
shall extend to and include the Sheriff and 
Steward of any county or stewartry and his 
Substitute, and the Sheriff of Chancery and 
his Substitute : 

(4) The words ‘ Sheriff-Clerk of Chancery” shall 
extend to and include the sheriff-clerk of 
Chancery acting under this Act, or who 
acted under the Act of the Tenth and 
Eleventh Victoria, chapter forty-seven, and 
the depute of such sheriff-clerk ; and the 
words ‘“ Sheriff-Clerk” shall extend to and 
include the sheriff-clerk of Chancery and the 
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sheriff-clerk and stewart-clerk of any county 
or stewartry and their respective deputes: 

(5) The words “Crown Writ” shall extend to and 
include all charters, precepts, and writs from 
Her Majesty, and from the Prince; and the 
word ‘Crown ” shall extend to and include 
Her Majesty and the Prince; the words “Her 
Majesty” shall extend to and include Her Ma- 
jesty and her royal successors; and the word 
“Prince” shall extend toand includethe Prince 
and Steward of Scotland and his successors : 

(6) The word “Charter” and the word “ Writ” 
shall each extend to and include all Crown 
writs, and all charters, precepts, and writs 
from subject superiors : 

(7) The word “ Deed” and the word “ Conveyance ” 
shall each extend to and include all charters, 
writs, dispositions, whether containing a 
warrant or precept of sasine or not, and 
whether inter vivos or mortis causa, and 
whether absolute or in trust, feu-contracts, 
contracts of ground-annual, heritable securi- 
ties, reversions, assignations, instruments, 
decrees of constitution relating to land to be 
afterwards adjudged, decrees of adjudication 
for debt, and of adjudication in implement, 
and of constitution and adjudication com- 
bined, whether for debt or implement, 
decrees of declarator and adjudication, decrees 
of sale, and decrees of general and of special 
service, whether such decrees contain warrant 
to infeft or precept of sasine or not, and the 
summonses, petitions, or warrants on which 
any such decrees proceed, warrants to judi- 
cial factors, trustees, or beneficiaries of a 
lapsed trust, to make up titles to lands and 
the petitions on which such warrants pro- 
ceed, writs of acknowledgment, contracts of 
excambion, deeds of entail, procuratories of 
resignation ad remanentiam, and all deeds, 


SECTION 3. 7p 


decrees and writings by which lands, or 
rights im lands, are constituted or com- 
pleted or conveyed or discharged, whether 
dated, granted, or obtained before or after 
the passing of this Act, and official extracts 
of all deeds and conveyances; and all codi- 
cils, deeds of nomination, and other writings 
annexed to or endorsed on deeds or convey- 
ances or bearing reference to deeds or con- 
veyances separately granted, and decrees of 
declarator naming or appointing persons to 
exercise or enjoy the rights or powers con- 
ferred by such deeds or conveyances, shall 
be deemed and taken for the purposes of 
this Act to be parts of the deeds or convey- 
ances to which they severally relate, and 
shall have the same effect in all respects as 
to the persons so named and appointed as if 
they had been named and appointed in the 
. deeds or conveyances themselves : 

(8) The words “ Deed of Entail” shall extend to 
and include all deeds and conveyances of 
lands under the fetters of a strict entail, and 
all procuratories, bonds, and contracts by 
which lands are settled under such fetters : 

(9) The word “ Instrument” shall extend to and in- 
clude all notarial instruments authorised 
by this Act, or by any of the Acts hereby 
repealed, and also all instruments of sasine, 
instruments of resignation ad remanentiam, 
instruments of resignation and sasine, and in- 
struments of cognition and sasine, and instru- 
ments of cognition : 

(10) The words “ Heritable Security” and “Secu- 
rity” shall each extend to and include all 
heritable bonds, bonds and dispositions in 
security, bonds of annual-rent, bonds of an- 
nuity, and all securities authorised to be 
granted by the seventh section of the Act of 
the Nineteenth and Twentieth Victoria, chap- 
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ter ninety-one, intituled An Act to amend and 
re-enact certain Provisions of an Act of the Fifty- 
fourth year of King George the Third relating 
to Judicial Procedure and Securities for Debts 
wn Scotland, and all deeds and conveyances 
whatsoever, legal as well as voluntary, which 
are or may be used for the purpose of con- 
stituting or completing or transmitting a 
security over lands or over the rents and 
profits thereof, as well as such lands them- 
selves and the rents and profits thereof, and 
the sums, principal, interest, and penalties 
secured bysuch securities, butshall not include 
securities by way of ground-annual, whether 
redeemable or irredeemable, or absolute dis- 
positions qualified by back bonds or letters : 

(11) The word “Creditor” shall extend to and include 
the partyin whose favour an heritable security 
is granted, and his successors in right thereof: 

(12) The word “Debtor” shall include the debtor 
and his successors : 

(18) The word “ Lands” shall extend to and include 
all heritable subjects, securities, and rights : 

(14) The words “N otary Public” shall be held to 
mean a notary public duly admitted to prac- 
tice in Scotland : 

(15) The word “Petitioner” shall extend to and 
include any person who may have presented 
or may present a petition within the meaning 
of this Act, or of any Act hereby repealed : 

(16) The words “ Judicial Factor” shall extend to 
and include judicial factors or curators bonis to 
persons under incapacity, factors loco tutores, 
factors loco absentis, and all Judicial managers : 

(17) The words “Infeft” and “Infeftment” shall 
extend to and include the due registration, 
in the appropriate register of sasines, of any 
deed or conveyance, whether before or after 
the commencement of this Act, by which re- 
gistration a real right to lands has been or 
shall be constituted. 
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(a) Most of the statutes consolidated by the present Act contained 
interpretation clauses, none of which, however, were so full and com- 
prehensive as the above. Any remarks requiring to be made on the 
interpretation of the various words above mentioned will be found 
in the notes to the sections in which these words occur. 

The paragraphs into which the above section is divided are not 
numbered in the Act itself, but for facility of reference they have 
been here printed with consecutive numbers prefixed to them. 

The following is a list, alphabetically arranged, of the words 
above interpreted, with a numeral appended to each showing the 
No. of the paragraph in which the interpretation is given :— 


Adjudger, 1. Instrument, 9. 
Charter, 6. Lands, 138. 
Conveyance, 7. Legatee, 1. 

Creditor, 11. Month, 2. 

Crown, 5. Notary Public, 14. 
Crown Writ, 5. Petitioner, 15. 
Debtor, 12. Prince, 5. 

Deed, 7. Purchaser, i. 

Deed of Entail, 8. Security, 10. 
Disponee, 1. Sheriff, 3. 

Disponer, 1. Sheriff of Chancery, 4. 
Grantee, 1. Sheriff-Clerk, 4. 
Grantor, 1. Sheriff-Clerk of Chancery, 4. 
Her Majesty, 5. Successors, 1. 
Heritable Security, 10. Superior, 1. 

Infeft, 17, Vassal, 1. 

Infeftment, 17. Writ, 5. 


4. Acts specified in Schedule (A.) repealed.—From 
and after the commencement of this Act (a), the 
several Acts and part of Act set forth in Schedule (A. 
No. 1.) to this Act annexed (6), to the extent to which 
such Acts or part of Act are by such Schedule ex- 
pressed to be repealed, and every other Act or Acts, 
and such parts of every other Act or Acts, as shall 
be inconsistent with this Act, shall be and the 
same are hereby repealed (c): Provided always that 
such repeal shall not be construed to lessen or affect 
any right to which any person may at the time of 
such repeal be entitled under the said Acts or part of 
Act, or to lessen or affect any liability then existing 
thereunder, or to invalidate or affect anything done 
prior to the passing hereof (d) in pursuance of the 
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said Acts or part of Act, or to revive or render neces- 
sary any deed, form, procedure, or practice by said 
Acts or part of Act repealed, abolished, or rendered 
unnecessary (e); and provided also that any right to 
lands (/) constituted or acquired under said Acts or 
part of Act may be completed, transferred, or extin- 
guished either under the same or under this Act (g). 


(a) That is to say, from and after 31st December 1868. See 
section 2, p. 4. 


() The Schedule, containing a complete list of the Acts re- 
pealed, is herein printed at p.12. ‘These Acts, which were passed 
between 1845 and 1860, substantially carried into effect the re- 
commendations contained in the third report of the Royal Commis- 
sioners appointed in 1837 to inquire, inter alia, ‘as to the forms 
now used for the completion of heritable rights, and the expediency 
of changing these forms with a view to cheapness and security.” 


(c) As already explained at p. 2, the object of the Act is effected 
by the repeal of the Acts intended to be consolidated, and the re- 
enactment of their provisions with various alterations and additions. 
Only one section of the Infeftment Act of 1845 is repealed ; but 
for the sake of convenience of reference, the Consolidation Act 
being practically a code of conveyancing statutes, the whole of 
the Infeftment Act is included in Schedule (Ad), Noa2i(p.eis), 
with a marginal marking showing that the repeal is limited to 
section 6, which relates to the obsolete precept from chancery. 
“The reason for retaining this Act on the statute book in its 
original form was, that although the more recent Acts, including 
the Consolidation Act, have rendered the instrument of sasine 
unnecessary, they have not abolished it; and as the Act of 1845 
had introduced a short and improved form of that instrument, 
it was desirable to retain that form. But it would obviously 
have been absurd to have included in a statute which was in- 
tended to render sasine unnecessary a series of provisions and 
schedules regulating the forms and mode of giving sasine. In order, 
however, that any conveyancer desiring to have recourse to the 
forms enacted by the Act of 1845 may have its provisions before 
him along with those which are henceforth to be generally used, the 
whole of that Act has been included in Schedule (A), No. 2, of the 
present Act, with a marginal marking at section 6 thereof to show 
that the repeal is limited to that section.” —Marshall’s Analysis, p. 8. 


(d) This seems a mistake. The words should have been “ prior 
to the commencement hereof,” instead of “ prior to the passing here- 
of.” But the mistake is probably of no importance, as the whole of 
the proviso in which it occurs appears to be superfluous. 
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(e) By section 163 it is further provided that “notwithstanding 
the repeal of the said Acts the same shall be held to be still in force 
so far as regards any reference which may be made to them or any of 
them in any statute not hereby repealed, and to the effect of giving 
full effect to such reference.” 


(f) Including all heritable subjects, securities, and rights. See 
section 3, par. 13, ante, p. 8. 


(g) Provision is here made for three separate cases :—(1) Where 
a right to heritable subjects or securities has been constituted or 
acquired under the Acts now repealed, but the title thereto has not 
been completed before the commencement of the Consolidation Act, 
then it may be completed under either the said Acts or the present 
Act. For example, where a conveyance or a bond and disposition 
in security has been granted before, but infeftment thereon has been 
delayed till after the commencement of the Act, then such infeft- 
ment, whether by sasine, notarial instrument, or registration, may 
be taken either in the forms prescribed by the Acts now repealed or 
in those prescribed by the present Act. What is here said as to in- 
feftment applies equally to charters or writs of confirmation or resig- 
nation obtained prior to 1st October 1874, since which date they 
have been rendered incompetent by section 4 of the Conveyancing 
Act. (2) Where such a right has been so constituted or acquired, 
whether the title thereto has been completed or not, it may be 
transferred either under the said Acts or under the present Act. For 
example, a heritable security constituted before the commencement 
of the Act may be assigned either in the forms prescribed by the 
said Acts or in those prescribed by the present Act. A conveyance 
on which infeftment has not been taken may similarly be assigned, 
either in the forms of the repealed Acts or in those of the present 
Act; butit may be doubted whether the right constituted by a convey- 
ance on which infeftment has been taken before the commencement 
of the Act was intended to be transferable in the old forms. The 
words of the proviso, however, seem wide enough to include even 
this case. (3) Where such a right has been so constituted or 
acquired, it may be extinguished either under the said Acts or under 
the present Act. For example, a heritable security constituted before 
the commencement of the Act may be discharged either in the forms 
of the repealed Acts or in those of the present Act. 

Conveyancers will probably not take advantage purposely of the 
option given by this proviso, the effect of which, however, may be 
to exclude technical objections to the use of forms slightly different 
from those prescribed by the Consolidation Act. 

It may be here pointed out that section 163 provides that nothing 
contained in the Act shall prevent the constitution, transmission, 
completion, or extinction of land rights, or of securities affecting 
lands, in the forms which were in use or competent for these pur- 
poses prior to the passing of the repealed Acts. The Conveyancing 
Act, however, renders several of these no longer competent. 
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No. 2: 


See Ole Vale Cel 


CAP. XXXV. 


An Act to simplify the Form and diminish the Ex- 
pense of obtaining Infeftment in Heritable Pro- 
perty in Scotland.—_[ 21st July 1845.] 


How Sasine to be gwen in future—Whereas it is 
expedient to simplify the form and diminish the ex- 
pense of obtaining infeftment in heritable property in 
Scotland : Be it therefore enacted by the Queen’s Most 
ixcellent Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the 
authority of the same, That from and after the 1st day 
of October in the present year 1845 it shall not be 
necessary to proceed to the lands in which sasine is to 
be given, or to perform any act of infeftment thereon, 
but sasine shall be effectually given therein and infeft- 
ment obtained by producing to a notary public the 
warrants of sasine and relative writs, as now in use to 
be produced at taking infeftment, and by expeding 
and recording in the general register of sasines, or the 
particular register of sasines applicable to the land con- 
tained in the warrant of infeftment, in manner 
herein-after directed, an instrument of sasine, setting 
forth that sasine had been given in the said lands, and 
subscribed by the said notary public and witnesses, 
according to the form and as nearly as may be in the 
terms of Schedule (B.) hereto annexed; and such form 
of infeftment shall be effectual whether the lands lie 
contiguous or discontiguous, or are held by the same 
or by different titles, or of one or more superiors, or 
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whether the deed entitling the party to obtain infeft- 
ment be dated prior or subsequent to the present Act, 
or whether the precept of sasine therein be in the 
form heretofore in use or in the form authorised by 
the present Act (m). 


2. Instruments of Sasine to be entered and recorded.— 
And be it enacted, That from and after the said 1st day 
of October every such instrument of sasine shall be re- 
corded in manner heretofore in use with regard to 
instruments of sasine, and the keepers of the registers 
of sasines are hereby required to receive and register 
the same accordingly ; and such instrument of sasine 
being so recorded, shall in all respects have the same 
effect as if sasine had been taken and an instrument of 
sasine duly recorded according to the law and practice 
heretofore in use (uv). 


3. May be recorded at any time, but the date of the 
presentment to be the date of the Infeftment.—And he it 
enacted, That from and after the said 1st day of October 
every such instrument of sasine may be competently 
and effectually recorded at any time during the life of 
the party in whose favour such instrument has been 
expede, but the date of presentment and entry set 
forth on any such instrument by the keeper of the re- 
cord shall be taken to be the date of the instrument of 
sasine and infeftment. 


4. In case of Error, or Defect another Instrument may 
be recorded.And be it enacted, That in case of any 
error or defect in any such instrument of sasine, or in 
the recording thereof, it shall be competent of new 
to make and record an instrument of sasine, which 
shall have effect from the date of the recording thereof, 
as if no previous instrument or instruments had been 
made or recorded. 


5. Forms of the Precept and Instrument of Sasine.— 
And be it enacted, That in all deeds containing a pre- 
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cept of sasine such precept may be in the form and 
as nearly as may be in the terms of the Schedule (A.) 
hereto annexed, and the instrument of sasine on any 
such deed shall be in the form and as nearly as ma 
be in the terms of the said Schedule (B.) hereto an- 
nexed, which precepts and instruments of sasine re- 
spectively shall be as valid and effectual as the pre- 
cepts and instruments of sasine heretofore in use. 


6. Precept from Chancery to be issued to Notaries wpon payment of 
Retour Duties and Casualties—Fees to be paid to Sheriffs and Sheriff- Clerks 
Sor a limited period.—And be it enacted, That where infeftment is to be com- 
pleted under a precept issuing from the office of Chancery, which precept 
has hitherto been directed to the Sheriff of the county in which the lands or 
some part thereof lie, such precept shall, after the said first day of October, 
be addressed to any notary-public: Provided always that such precept shall 
be null and void unless an instrument of sasine thereon be recorded in the 
general register of sasines, or the register of sasines applicable to the 
lands therein contained, before the first term of Whitsunday or Martinmas 
posterior to the date of such precept, without prejudice to a new precept 
being issued as heretofore, and that before such precept is issued from Chan- 
cery the retour duties and casualties due to the Crown shall be paid to the 
proper officer there, who shall account to the Exchequer for the same in like 
manner as the Sheriffs were wont to do; and the same officer shall also 
receive at the same time certain fees on behalf of the Sheriffs, Sheriffs Sub- 
stitute, and Sheriff Clerks of the counties in which the lands lie, and on 
which sasine would have been taken according to the form heretofore in use, 
and to whom such officer shall account for the same, in place of the fees 
which they have heretofore been in use to receive, but such fees shall be paid 
only during the existence of the respective interests of the present Sheriffs, 
Sheriffs Substitute, and Sheriff Clerks in their respective offices; and the 
Lords of Council and Session are hereby authorised and required, by an Act 
or Acts of Sederunt, to regulate and determine the amount of the fees to be 
so received on behalf of each Sheriff, Sheriff Substitute, and Sheriff Clerk, 
having due regard to the existing interest of each (2). 


7. Forms of Burgage Sasines to continue as at present.—And whereas 
it is not hereby intended to make any alterations in the law with regard to 
instruments of sasine and instruments of cognition, and sasine of subjects 
held burgage, or by any similar mode of tenure known and effectual in law, 
excepting as after specified; be it enacted, That the forms and modes of re- 
gistration of these instruments shall continue the same as at present, ex- 
cepting only that the same shall be valid and effectual, if attested by the 
town clerk as a notary, without the addition of his docquet, and by the wit- 
nesses, and that the delivery of symbols may lawfully be given, either on the 
ground of the subjects as heretofore, or within the council chamber of the 

urgh by delivery of a pen (0). 


Repealed by this Act, 
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8. Instruments of Resignation ad remanentiam regulated.—And be it 
enacted, That the instruments of resignation ad remanentiam shall be written 
in the same form as at present, but it shall be unnecessary for the notary 
public to adhibit his long docquet to such instruments ; and further, that all 
resignations ad remanentiam may be accepted by the superior himself, or on 
his behalf, by his known agent for the time, or by any person having a for- 
mal commission for that purpose (7p). 


9. Instruments of Resignation in favorem abolished. 
—And whereas instruments of resignation in favorem, 
as separate instruments intended merely to connect 
the procuratory with the charter of resignation, are 
now rarely used in practice, and are wholly unneces- 
sary (9); be it enacted, That from and after the said 
Ist day of October the same shall be and are hereby 
abolished : Provided always that the deduction of titles required by 
the Act of the Parliament of Scotland made in the year 1693, intituled ‘‘ Act 
anent Procuratories of Resignation and Precepts of Seisin,” to be made in 
such instruments, shall from and after the date of this Act be made in the 
charter of resignation (7). 


10. Interpretation of Act.—And be it enacted, That. 
in the construction of this Act the words ‘ Notary 
Public” shall be held to mean a notary public in Scot- 
land duly admitted and practising there; the word 
“‘ Deed” shall be held to include any warrant or docu- 
ment upon which sasine may follow; and the word 
“Lands,” or the words “ Heritable Property,” shall be ~ 
held to include houses, fishings, mills, minerals, patron- 
ages, teinds, and in general all heritable subjects or 
rights in which infeftment may be taken; and all 
words in the singular number shall be held to include 
a plurality of persons or things; and in general this 
Act shall be construed in the most liberal manner, 
so as to accomplish the objects thereby intended. 


11. Alteration of Act.—And be it enacted, That this Act may be 
amended or repealed by any Act to be passed in the present session of Par- 
liament (8). 
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SCHEDULES r&FERRED TO IN THE FOREGOING ACT. 
SCHEDULE (A.) 
Form of Precept of Sasine. 


Moreover I desire any notary public to whom these 
presents may be presented to give to the said A.B. or 
his foresaids sasine [or liferent sasine, ov sasine in life- 
rent and fee respectively, as the case may be,| of the 
lands and others above disponed [7f the deed be granted 
under the burden of a real hen or servitude, or any other 
incumbrance, condition, or qualification of the right, or 
under redemption, then there will be added here, “ but 
always under the burden of the real lien,” ¢e. (as the 
case may be) before specified]. In witness whereof, 
Ge. [here insert a testing clause an legal form |. (2) 


SCHEDULE (B.) 
Form of Instrument of Sasine (uw). 


At there was, by or on behalf of A.B. 
of Z., Esquire, presented to me, notary public subscrib- 
ing, a disposition [or other deed, or an extract of a deed 
(as the case may be) | granted by C.D. of Y., Esquire, 
and bearing date as in the precept of sasine herein-after 
inserted | here describe also any connecting deed or writ, or 
extract thereof, in virtue of which the sasine is to be given 
to A.B.|, by which disposition the said C.D. sold, alien- 
ated, and disponed to the said A.B. [or, to ELF. (as the 
case may be)|, and his heirs and assignees [here insert the 
destination, f any|, heritably and irredeemably [or re- 
deemably, or in liferent, or otherwise (as the case may 
be),] All and Whole [here insert the description of the 
subjects conveyed ; and if the disposition by C.D. was 
not to A.B. himself, but is vested in him as assignee, 
heir, or adjudger, or otherwise, in whole or in part, 
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state the successive transferences, and the way in which 
he has right thereto |, which disposition contains an ob- 
ligation to infeft [here state whether a se or de se, or 
both or either (as the case may be),| and a precept of 
sasine in the following terms [here insert the precept, 
which may be either according to the form at present in 
use, or according to the abbreviated form in Schedule 
(A.)], in virtue of which precept I hereby give sasine 
[or liferent sasine, or sasine in liferent and fee respec- 
tively | to the said A.B. of the lands and others above 
described. [If the precept of sasine contains a reference 
to a real burden, or to any conditions or qualifications 
of the right, or to a power of redemption, then add, 
“but always under the burden of the real right, dc. 
before specified.” | 

In witness whereof I have subscribed these presents, 
written on this and the preceding pages by GH., my 
clerk, before these witnesses, the said G.H. and J.K.,, 
accountant in Edinburgh. 

(Signed) LL. M., Notary Public. 
G. H., witness. 
J. K., witness. 


(a) Passed on 30th June 1845, and taking effect from and after 
1st October 1845. 


(b) Passed on 21st July 1845, and taking effect from and after 
1st October 1845. 


(c) Passed on 25th June 1847, and taking effect from and after 
15th November 1847. 


(d) Passed on 25th June 1847, and taking effect from and after 
» 30th September 1847. 


(e) Passed on 25th June 1847, and taking effect from and after 
30th September 1847. 


(f) Passed on 25th June 1847, and taking effect from and after 
30th September 1847. 


- (g) Passed on 25th June 1847, and taking effect from and after 
1st October 1847. 


(h) Passed on 17th May 1850, and taking effect from and after 
that date. 
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(<) Passed on 31st July 1854, and taking effect from and after 
that date. 


(k) “The Titles to Land (Scotland) Act 1858,” passed on 2d 
August 1858, and taking effect partly from and after that date, and 
partly from and after 1st October 1858. Owing to a blunder, only the 
first section was expressly postponed in its operation till the latter 
date ; but as that section dispensed with the use of instruments of 
sasine, and as many of the succeeding provisions were dependent on 
that leading section, it was very difficult to say at which date the 
various sections took effect. The result was, that the legal profession 
did not take advantage of the provisions of the Act till 1st October 
1858, which is accordingly assumed throughout this compendium to 
be the date at which the whole provisions of the Act took effect. 


(1) “The Titles to Land (Scotland) Act 1860,” passed on 28th 
August 1860, and taking effect from and after 1st October 1860. 


(m) As to the changes effected by this statute on the law relat- 
ing to infeftments, see Bell’s Lectures on Conveyancing, Ist edition, 
p. 621. Instruments of sasine, whether in the old form or in the 
form introduced by this statute, are still competent; but they have 
been quite superseded by the shorter and less expensive modes of 
obtaining infeftment introduced by recent legislation, and it is diffi- 
cult, if not impossible, to conceive of any case in which a convey- 
ancer would now be justified in making use of an instrument of 
sasine. See also note (c) to section 4, ante, p. 10. The particular 
register of sasines is now abolished. See section 8 of the Land 
Registers Act of 1868, printed post. 


(n) The precept from Chancery has been superseded by the Crown 
writ of clare constat introduced by section 11 of the Titles to Land 
Act of 1858, and now regulated by sections 84 and 85 of the Con- 
solidation Act. 


(0) By sections 25 and 26 of the Conveyancing Act the distinc- 
tion between lands held burgage and lands held feu is abolished as 
regards, inter alva, the completion of titles, so that this section of 


the Infeftment Act may be regarded as virtually repealed from and 
after Ist October 1874, 


(p) Instruments of resignation ad remanentiam—that is to say, 
notarial instruments reciting the surrender or return by a vassal of his 
feu to his superior, to remain permanently with the superior—are ren- 
dered unnecessary by section 18 of the Consolidation Act in the case 
of a conveyance containing an express clause of resignation ad reman- 
entiam ; and they appear to fall within the spirit, if not the letter, of 
section 4 of the Conveyancing Act, which renders incompetent char- 
ters, precepts, and other writs by progress. The purpose of resigna- 
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tion ad remanentiam is to consolidate or unite the property with the 
superiority of the lands resigned, and a simple mode of effecting this 
purpose is provided by section 6 of the Conveyancing Act. No con- 
veyancer therefore would be justified in now making use of an 
instrument of resignation ad remanentiam. See also note to section 
18 of the Consolidation Act. 


(q) See Bell’s Lectures on Conveyancing, Ist ed., pp. 642 and 
710. 


(r) Under section 4 of the Conveyancing Act charters and writs 
of resignation are not only unnecessary but also incompetent. 


(s) This section is included in the repeals effected by ‘The 
Statute Law Revision Act, 1875,” (38 and 89 Vict. c. 66). 


(t) Under section 5 of the Consolidation Act it is unnecessary to 
insert in any conveyance a precept of sasine. But although infeft- 
ment may be taken in the modern forms of registration or notarial 
instrument on a conveyance not containing a precept of sasine, an 
instrument of sasine cannot be competently expede upon such a con- 
veyance, seeing that a precept is the only warrant for the actual 
delivery of sasine. 


(w) Recent legislation has rendered the instrument of sasine, 
even in the abbreviated form here introduced, quite obsolete, though 
still competent. See notes (m) and (¢) supra. 

If in any case the use of an instrument of sasine should be 
deemed justifiable, it ought to be borne in mind that it cannot now 
be recorded in the register of sasines without having a warrant of 
registration indorsed or written upon it. See section 141 of the 
Consolidation Act, and section 33 of the Conveyancing Act. 


5. In Conveyances of Land, Se. not held Burgage cer- 
tain clauses may be inserted in the short Forms given in 
Schedule (B.) No. 1. (a)—It shall not be necessary to 
insert in any conveyance of lands in Scotland not held by 
burgage tenure (>) a clause of obligation to infeft (c), or a 
precept of sasine (d), or warrant of infeftment (e) ; 
and in any conveyance of such lands in which all or 
any of the following clauses are necessarily or usually 
inserted (videlicet,) a clause declaring the term of entry, 
a clause expressing the manner of holding,  procuratory 
or clause of resignation (f°), a clause of assignation of writs 


——) 


Page 21, end of 
note ( /). 
But see marginal 
note thereto, fos¢, 

p. 58. 
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and evidents, a clause of assignation of rents, a clause 
of obligation to free and relieve of feu duties and 
casualties due to the superior, and of public burdens, 
a clause of warrandice, a procuratory or clause of 
registration for preservation or for preservation and 
execution, it shall be lawful and competent to insert 
all or any of such clauses in the form or as nearly as 
may be in the form No. 1. of Schedule (B.) hereunto 
annexed; and all or any of such clauses, if so inserted 
in any such conveyance, or in any conveyance dated 
after the 30th day of September 1847 (9), shall have 
the meaning and effect assigned to them in the sixth 
and eighth sections of this Act, and shall be as valid, 
effectual, and operative, to all intents, effects, and 
purposes, as if the same had been expressed in the 
fuller mode or form generally in use prior to the said 


30th day of September 1847 (9). 


(a) This section re-enacts, with verbal alterations, provisions 
contained in 10 and 11 Vict. c. 48, section 1 (with reference to the 
short forms of clauses), which took effect from and after 30th 
September 1847, and 21 and 22 Vict. c. 76, section 5 (dispensing 
with the clause of obligation to infeft, the precept of sasine, and the 
warrant of infeftment), which took effect from and after 1st October 
1858. 

The object of this section is merely to abbreviate the old forms of 
conveyances. 


(b) The words “not held by burgage tenure” may now be held as 
pro non scripts, as section 25 of the Conveyancing Act abolishes the 
distinction between estates in land held burgage and estates in land 
held feu, inter alia, “in so far as regards the conveyances relating 
thereto.” 


(c) As to the purpose of the obligation to infeft, see Bell’s 
Lectures on Conveyancing, first edition, p. 639. 

The Act 10 and 11 Vict. c. 48, provided in Schedule (A) a short 
form of this clause ; but as that Act is repealed by the Consolidation 
Act, which of course gives no form of a clause that it renders un- 
necessary, the obligation to infeft, if ever used, must be in the old 
form, which will be found at p. 100 of the Juridical Styles, vol. i 
third edition. 


(d) If a conveyance contains no precept of sasine, infeftment 
cannot be taken by means of the now obsolete instrument of sasine. 
See note (t), ante, p. 21. 
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(e) The warrant of infeftment was a clause introduced by 10 and 
11 Vict. c. 48, section 19, into decrees of adjudication and decrees 
of sale, authorising any notary public to give sasine to,the adjudger 
or purchaser. That Act having, however, been repealed by the 
Consolidation Act without the re-enactment of any similar pro- 
vision, the warrant of infeftment is now not merely unnecessary but 
incompetent. Its object is now attained by the registration of the 
decree. See section 62 of the Conveyancing Act. 


(f) Section 4 of the Conveyancing Act, by abolishing charters 
and writs by progress, renders entry by resignation incompetent ; 
and a procuratory or clause of resignation is consequently useless in 
a conveyance. Section 26 of the Conveyancing Act specially 
provides that if a procuratory or clause of resignation is inserted in 
a conveyance of land formerly held burgage, it shall be held pro non 
sceripto. 


(g) That is to say, the date from and after which 10 and 11 Vict. 
c. 48 (the statute that first introduced the short forms of the clauses 
here mentioned) took effect. As to the fuller modes or forms 
generally in use prior to that date, see Juridical Styles, third edition, 
vol. i., p. 100. 


SCHEDULE (B.) 
NOL 


Formal Clauses of a Disposition of Land, ce. 
not held burgage (a). 


[After the inductive and dispositive clauses (b) the 
deed may proceed thus:| With entry at the term of 
[here specify the date of entry] (c): to be holden the 
said lands and others [or subjects] a me | or a me vel de me, 
as the case may be (d) |; and I resign the said lands and others [or 
subjects] for new infeftment or investiture (e); and I assign the 
writs, and have delivered the same according to in- 
ventory (f); and I assign the rents; and I bind myself 
to free and relieve the said disponee and his foresaids 
of all feu-duties, casualties, and public burdens; and I 
grant warrandice (g); and I consent to registration 
hereof for preservation [or for preservation and execu- 
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tion|(2). In witness whereof [insert a testing clause 
wn the usual forn | (i). 


Notr.—The clauses are assumed here as occurring 
in a disposition, but they may be used in 
other deeds and conveyances; and in the 
event of it being necessary to omit, vary, or 
qualify any one or more of them, this may 
be done, and the other clauses may be 
retained. 


(a) This form may now be used in a conveyance of land which 
has been held burgage. See note (6), ante, p. 22. 


(b) The word ‘‘dispone” is no longer essential in the dispositive 
clause. See section 20 of the Consolidation Act, and section 27 of 
the Conveyancing Act. 


(c) Before this short form was introduced by 10 and 11 Vict. 
ce. 48, the term of entry was set forth in the clause of obligation to 
free the subjects of public burdens, &c. See Juridical Styles, 3d 
ed. -VoloLe pe LL, 

Section 28 of the Conveyancing Act provides that where no term 
of entry is stated, the entry shall be at the first term of Whitsunday 
or Martinmas after the date or last date of the conveyance, unless it 
shall appear from the terms of the deed that another term of entry 
was intended. 


(d) The clause expressing the manner of holding comes in place 
of the old clause of obligation to infeft. 

As to the import of this clause, see section 6 of the present Act. 

There is now no need to specify the manner of holding unless 
the holding is to be de me. 


(e) This clause is now useless. See note (f), ante, p. 23. 


(f) When the inventory of writs is annexed to the disposition, 
an additional stamp is in no case required, progressive stamps having 
been abolished by the Stamp Act of 1870; but when it is written 
separately it must still be impressed with a stamp of 10s. 


(g) As to the import of these short clauses, see section 8 of the 
present Act. 


. (2) As to the import of this clause, see section 138 of the present 
ct. 


SECTION 6. 25 


(7) As to the requisites of the testing clause, see section 38 of 
the Conveyancing Act. 


6. Lmport of clause expressing manner of holding. (a) 
—If the lands have been or shall be conveyed to 
be holden a me only, the clause so expressing the 
manner of holding shallimply that the lands are to be 
holden from the grantor of and under his immediate 
lawful superiors, in the same manner as the grantor or 
his predecessors or authors held, hold, or might have 
holden the same, and that the title of the disponee may be completed 
either by resignation or confirmation, or both, the one without prejudice of 
the other (0); and if the lands shall be disponed to be holden a me vel de 
me (¢), the clause so expressing the manner of holding shall imply that the 
lands are either to be holden of the grantor in free blench for payment of a 
penny Scots in name of blench farm, at Whitswnday yearly, upon the 
ground of the lands, if asked only, and freeing and relieving the grantor 
of all feu duties and other duties and services exigible out of the said lands 
by his immediate lawful superiors thereof, or to be holden from the 
grantor of and under his immediate lawful superiors, in the same manuer 
as the grantor or his predecessors or his authors held, hold, or might have 
holden the same, and that the title of the disponee may be completed 
either by resignation or confirmation, or both, the one without prejudice 
of the other(#); and where no manner of holding is expressed, the convey- 
ance shall be held to imply that the lands are to be holden in the same 
manner as if the conveyance contained a clause expressing the manner of 
holding to be a me vel de me where the titles of the lands contain no pro- 
hibition against subinfeudation, or against an alternative holding (d), and 
as if the conveyance contained a clause expressing the manner of holding 
to be @ me, where the titles contain such prohibitions, or either of them (¢) : 
Provided always that where the said titles contain such prohibitions, or 
either of them, the conveyance shall, if an entry in the lands therein speci- 
fied or thereby conveyed be expede with the superior within twelve months 
from the date of such conveyance, have the same preference in all respects 
from the date of recording the conveyance or any instrument thereon in the 
appropriate register of sasines as if such conveyance contained a clause ex- 
pressing the manner of holding to be a me vel de me, and the titles did not 
contain any prohibition against subinfeudation or against an alternative 
holding (f): And provided always, that nothing contained in this Act shall 
be construed to take away or impair any of the rights and remedies compe- 
tent to a superior against his vassal lying out unentered (7). 


(a) This section re-enacts, with verbal alterations, provisions con- 
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tained in 21 and 22 Vict. c. 76, sec. 5, which took effect from and 
after Ist October 1858, as more fully explained by 23 and 24 Vict. 
c, 148, sec. 86 (with reference to the case of a prohibition against 
subinfeudation), which took effect from and after Ist October 1860. 
The import of the now obsolete obligation to infeft was similarly 
explained by 10 and 11 Vict. c. 48, which took effect from and 
after 30th September 1847. 

The words here used to express the import of the short statutory 
clause are just the words of the fuller clauses that were used before 
the passing of these statutes. See the Juridical Styles, 3d ed., vol. i., 

. 100. 
‘ This section does not provide for the case of lands conveyed to be 
holden de me only—that is to say, the case of lands conveyed in an 
original charter or feu-disposition ; for this reason, that in such a 
case it is for the contracting parties themselves to settle what the 
terms of the holding shall be. 


(b) As infeftment now implies entry with the superior (under 
section 4 of the Conveyancing Act), the title of the disponee neither 
requires nor admits of further completion. 


(c) Under section 4 of the Conveyancing Act a clause express- 
ing the holding to be a me vel de me has no effect, as it cannot 
put the disponee into any better position than he would be in if the 
holding were declared to be a me or if no manner of holding were 
expressed. The object of an alternative holding was to enable a 
disponee to make his right effectual by taking infeftment without 
immediately requiring to obtain an entry from the superior, his 
holding being deemed to be of the disponer from the date of his 
infeftment till his entry with the superior, after which it was 
deemed to be of the superior. But infeftment now implies entry as at 
the date of the infeftment, whether the holding is declared alternative 
or @ me, so that there is no period during which the disponee’s hold- 
ing can be deemed to be otherwise than of the superior. The result 
is that an alternative holding is now impossible. 


(d) As an alternative holding is not designed to create a per- 
manent base right, it is not a contravention of a prohibition against 
subinfeudation. Oolquhoun v. Walker, 17th May 1867, 5 Macph. 
773. Section 22 of the Conveyancing Act renders incompetent any 
prohibition made from and after 1st Ocotober 1874 against sub- 
infeudation or against an alternative holding. But this enactment 
does not in any way affect deeds executed before that date. 


(e) See note (c) supra. 
(/) The object of this proviso was to give a certain amount of 


security toa purchaser of lands held under such prohibitions, against 
the risk of a second or fraudulent sale by the vendor. The holding 
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being in such cases a me, the purchaser’s infeftment on the convey- 
ance was worthless till confirmed by the superior, and but for this 
proviso the purchaser’s right might be entirely defeated by a second 
purchaser in bona fide obtaining confirmation first. Now, however, 
the proviso is needless and inoperative, seeing that under section 4 
of the Conveyancing Act infeftment implies confirmation, so that in 
every case the preference depends upon priority of recording in the 
register of sasines. 


(9) Section 4 of the Conveyancing Act abolishes non-entry, but 
provides a new process for recovering payment of casualties. 


7. In Conveyances of Burgage Property certain 
clauses may be inserted in the Forms given in Schedule 
(B.) No. 2 (a).—It shall not be necessary to insert in 
any conveyance of lands in Scotland (6b) held by bur- 
gage tenure (c) a clause of obligation to infeft, or a 
procuratory or clause of resignation(d); and every con- 
veyance of such lands shall imply that the lands thereby conveyed are to be 
holden of Her Majesty in free burgage, for service of burgh used and wont 
(ce); and in any conveyance of such lands in which all 
or any of the following clauses are necessarily or 
usually inserted (vwdelicet,) a clause declaring the term 
of entry, a clause of obligation to free and relieve of 
ground annual, cess, annuity, and other public burdens, 
a clause of assignation of rents, a clause of assignation 
of writs aud evidents, a clause of warrandice, and a 
clause of registration for preservation and execution, 
it shall be lawful and competent to insert all or any of 
such clauses in the form or as nearly as may be in the 
form No. 2 of Schedule (B.) hereto annexed; and 
all or any of such clauses, if so inserted in any such 
conveyance, or in any similar conveyance dated after 
the 30th day of September 1847 (f), shall have the 
meaning and effect assigned to them in the eighth 
section of this Act, and shall be as valid, effectual, and 
operative to all intents and purposes as if they had 
been expressed in the fuller mode or form generally in 
use prior to the said 30th day of September 1847 (/). 


(a) This section merely re-enacts, with one unimportant addition,. 
the provisions of 10 and 11 Vict. c. 49, sec. 1 (with reference to the 
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short forms of clauses), which took effect from and after 30th Sep- 
tember 1847, and 28 and 24 Vict. c. 148, sec. 6 (dispensing with 
the clause of obligation to infeft and procuratory or clause of resigna- 
tion), which took effect from and after 1st October 1860. 

The object of this section is merely to abbreviate the old forms of 
conveyances of burgage subjects. 

Section 25 of the Conveyancing Act abolishes the distinction 
between estates in land held burgage and estates in land held feu, 
inter alia, “in so far as regards the conveyances relating thereto ;” 
but section 26 permits conveyances of land hitherto held burgage to 
be either in the forms allowed by the Consolidation Act in regard 
thereto or in the forms applicable to lands held feu. 


(4) The abolition of the distinction between burgage and feu 
renders it necessary to hold, as here inserted, the word “ formerly.” 


(c) Including lands in the burgh of Paisley held by the peculiar 
tenure of booking.—Section 152 of the Consolidation Act, and sec- 
tions 25 and 26 of the Conveyancing Act. 


(2) Section 26 of the Conveyancing Act provides not merely that 
it shall not be necessary to insert a procuratory or clause of resigna- 


tion, but that such procuratory or clause if inserted shall be held pro 
non scripto, 


(e) As section 25 of the Conveyancing Act empowers proprietors 
of lands previously held burgage to grant fous, not every conveyance 
of such lands will now imply that the lands are to be holden of Her 
Majesty for service of burgh used and wont. This, however, will be 
still implied in every conveyance in which the manner of holding is 
not expressed to be de me. 


(f) That is to say, the date from and after which 10 and 11 Vict, 
c. 4y (the statute that first introduced into conveyances of burgage 
subjects the short forms of the clauses here mentioned) took effect. 
As to the fuller form of conveyance generally in use prior to that 
date, see Juridical Styles, 3d ed., vol. 1, p. 604, 


SCHEDULE (B.) 
No. 2. 
Formal Clauses of « Disposition of Land, &c., (a) held 
Burgage (b). 
[After the inductive and dispositive clauses the 
deed may proceed thus:| With entry at the term of 


[here specify the date of entry]: to be holden the said 
lands and others [or subjects] of Her Majesty in free 
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burgage (c); and I assign the writs, and have delivered 
the same according to inventory; and I assion the 
rents; and I bind myself to free and relieve the said 
disponee and his foresaids of all ground-annual, cess, 
annuity, and other public burdens (d); and I grant 
warrandice; and I consent to the registration hereof 
for preservation [or for preservation and execution |. 
In witness whereof [insert a testing clause in the usual 


form]. (e) 


Norr.—The clauses are assumed here as occurring 
in a disposition, but they may be used in 
other deeds and conveyances; and in the 
event of it being necessary to omit, vary, or 
qualify any one or more of them, this may 
be done, and the other clauses may be 
retained. 


(a) Here hold as inserted the word “formerly.” See note (6) 
supra, p. 28. 


(6) Or by the tenure of booking. See note (c) supra, p. 28. 


(c) Under the option given by section 26 of the Conveyancing 
Act, this clause may either be inserted or omitted. See also note (e) 
supra, p. 28. 


(d) This clause differs from the corresponding clause in an ordi- 
nary disposition in this—that the words “ ground-annual, cess, an- 
nuity,” are substituted for ‘‘ feu-duties, casualties.” 


(e) Except in the two instances above mentioned, these clauses 
are identical with the corresponding clauses in an ordinary disposi- 
tion. See Schedule (B.) No. 1, and notes thereon, ante, p. 23. 


8. Import of Clauses in Schedule (B.) Nos. 1. and 


2. (a) —The clause for resigning the lands in form No. 1. of Schedule (B. ) 
hereto annexed shall be held and taken to be equivalent to a procuratory 
of resignation im favorem only in the terms in use prior to the 30th day of 
September 1847 (4), unless specially expressed to be a resignation ad 
remanentiam, in which case it shall be equivalent to a procuratory of 
resignation ad remanentiam according to the form in use prior to the said 


date (c); and the clause of assignation of writs and evi- 
dents in forms Nos. 1. and 2. of Schedule (B.) hereto 


30 THE CONSOLIDATION ACT OF 1868. 


annexed (d), shall, unless specially qualified, be held 
to import an absolute and unconditional assignation 
to such writs and evidents, and to all open procura- 
tories (c), clauses, and precepts, if any, and as the case 
may be, therein contained, and to all unrecorded con- 
veyances to which the disponer has right (e); and the 
clause of assignation of rents in these forms shall, un- 
less specially qualified, be held to import an assigna- 
tion to the rents to become due for the possession fol- 
lowing the term of entry, according to the legal and 
not the conventional terms (f), unless in the case of 
forehand rents, in which case it shall be held to im 
port an assignation to the rents payable at the conven- 
tional terms subsequent to the date of entry (g); and 
the clause of warrandice in these forms shall, unless 
specially qualified, be held to imply absolute warran- 
dice as regards the lands and writs and evidents (h), 
and warrandice from fact and deed as regards the rents; 
and the clause of obligation io free and relieve from 
feu duties, casualties, and public burdens, in form No. 1. 
of Schedule (B.) hereto annexed, shall, unless specially 
qualified, be held to import an obligation to relieve of 
all feu-duties or other duties or services or casualties (7) 
payable or prestable to the superior, and of all public, 
parochial, and local burdens () due from or on ac- 
count of the lands conveyed prior to the date of 
entry (/); and the clause of obligation to free and re- 
lieve from ground annuals, cess, annuity, and other 
public burdens, in form No, 2. of Schedule (B.) hereto 
annexed, shall, unless specially qualified, be held to 
import an obligation to relieve of all ground annuals, 
cess, annuity, and other public, parochial, and local 
burdens, due from or on account of the lands con- 
veyed prior to the date of entry; and the clause of 
consent to registration in these two forms shall, unless 
specially qualified, have the meaning and import and 
effect assigned to them in the 138th section of this 
Act (m). 


(a) This section merely re-enacts, with slight verbal alterations, 
provisions of 10 and 11 Vict. c. 48, sec. 8, with reference to lands 
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not held burgage, and 10 and 11 Vict. ¢. 49, sec. 2, with reference 
to lands held burgage (both of which took effect from and after 
30th September 1847), the import of the clause of resignation being 
more fully explained by 21 and 22 Vict. c. 76, sec. 5 (as regards 
lands not held burgage), which took effect from and after 1st October 
1860. 

The words here used to express the import of the short statutory 
clauses are substantially the words of the fuller clauses that were in 
general use before the passing of these statutes. See Juridical 
Styles, 3d ed., vol. i, p. 100. 


(6) That is to say, the date from and after which the two statutes 
introducing the short form of the clause (10 and 11 Vict. c. 48 and 
c. 49) took effect. 


(c) Section 4 of the Conveyancing Act, by abolishing charters 
and writs by progress, renders entry by resignation incompetent ; and 
a procuratory or clause of resignation 7m favorem is consequently use- 
less in a conveyance. As regards resignation ad remanentiam, section 
6 of the Conveyancing Act provides a simple mode by which the 
object of such resignation—consolidation—may be effected. 


(d) Ante, pp. 23 and 28. 


(e) The short statutory clause is intended to put the disponee in 
exactly the same position as the disponer previously held, and is 
therefore appropriate only to the conveyance of the whole of an ex- 
isting estate the titles of which are to be transferred absolutely and 
delivered to the disponee. It accordingly requires to be modified 
when inserted in an ordinary feu-charter or feu-disposition, or in a 
disposition of a part merely of the disponer’s lands contained in the 
same titles. Again, if the titles contain any obligations in favour of 
the disponer beyond what is appropriate to them as feudal titles, 
such obligations should be specially assigned. See section 50 of the 
Conveyancing Act, which provides a short form of assignation. 

Section 29 of the Conveyancing Act renders it no longer neces- 
sary that a general disposition should contain a clause of assignation 
of writs. 


(/) That is to say, the purchaser has right to the rents legally 
due for the possession subsequent to the term of his entry. Thus, if 
the purchaser’s term of entry be Whitsunday, and the rent for the 
possession during the half-year following Whitsunday be payable 
conventionally at Candlemas thereafter, instead of at the legal term 
of Martinmas, the rent payable at Candlemas is-the first to which 
the purchaser has right. As to the Apportionment Act, see note (g) 
mpra. 


(g) That is to say, the purchaser is entitled to whatever is pay- 
able conventionally after the term of his entry. ‘hus, if the pur- 
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chaser’s term of entry be Whitsunday, and the rent for the possession 
during the half-year between Whitsunday and Martinmas be con- 
ventionally payable at that Whitsunday, the purchaser is not entitled 
to the rent for that half-year. 

The Apportionment Act of 1870 (33 and 34 Vict. c. 35, section 
2) provides that ‘‘From and after the passing of this Act all rents, 
“ annuities, dividends, and other periodical payments in the nature 
‘* of income (whether reserved or made payable under an instrument 
“in writing or otherwise) shall, like interest on money lent, be 
“‘ considered as accruing from day to day, and shall be apportionable 
‘in respect of time accordingly.” 

This enactment appears sufficiently wide to include the case of a 
sale of lands as at a given date, so as to make the rents, whenever 
payable, apportionable between vendor and purchaser as at such 
date. (See the case of Maxwell’s Trustees v. Scott, cited infra.) But 
section 7 declares that the provisions of the Act shall not extend to 
any case in which it is expressly stipulated that no apportionment 
shall take place. Where, therefore, the date of entry is between 
terms, and it is not desired that the rents of the current half-year 
should be apportioned between vendor and purchaser, the conveyance 
ought to contain an express declaration that apportionment is not to 
take place, and to state clearly how the rents are to be dealt with. 
The difficulties likely to arise from an ambiguous clause are 
illustrated by the case of JZaaxwell’s Trustees v. Scott, 5th November 
1873, 1 Rettie 122, the circumstances of which were as follows :— 
The disposition assigned the rents ‘from the date of delivery hereof, 
being the 14th day of October 1871, and without regard to the legal 
question of crops.’ The lands conveyed were arable farms let to 
tenants, whose entries were to houses and grass at Whitsunday, and 
to arable lands at the separation of the crops from the ground, the 
first term’s payment of rent being payable at the first term of Martin- 
mas after entry. The purchaser having collected the rents payable 
at Martinmas 1871, the vendors raised this action against him for 
payment of the proportion of the rents effeiring to the period 
between Whitsunday and 14th October 1871. The Lord Ordinary 
(Gifford) decided in favour of the pursuers, holding that the Appor- 
tionment Act applied, and that the apportionment must be of the 
rents current between Whitsunday and Martinmas. But this decision 
was reversed by a majority of the Second Division, on the ground 
that the rents being forehand rents, the purchaser was entitled to 
the whole rents payable at Martinmas, and that the only apportion- 
ment that could have taken place applied to the rents payable at 
the preceding Whitsunday. Lord Benholme, however, dissented on the 
ground that the parties by excluding the consideration of cropsintended 
the rents payable at Martinmas to be regarded as for the possession 
during the previous half-year, and to be apportioned accordingly, 

See also the case of Latta v. Edinburgh Ecclesiastical Com- 
masstoners, 30th November 1877, 5 Rettie 266, where it was held that 
the Apportionment Act did not apply to payments of stipend and 
ann under the Act 1672, c. 13. 
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(2) Even in a gratuitous conveyance. If there are any feu rights 
or current leases, they ought to be excepted from the warrandice. 
The most recent cases as to the effect of absolute warrandice are 
Cairns v. Howden, 15th December 1870, 9 Macph. 284; Leith 
Heritages Co. v. Edinburgh and Leith Gas Co., Tth June 1876, 3 
Rettie 789; and Brownlie v. Miller, 16th July 1878, 15 Scot. Law 
Rep. 718. 


(¢) The obligation to relieve of casualties is applicable only to 
casualties which may have been actually exigible prior to the term 
of entry. See note (d) to sub-section 4 of section 4 of the Con- 
veyancing Act, post. 


(k) A precentor’s salary payable by long usage of the vendor and 
his ancestors is not a public or parochial burden for which a singular 
successor becomes liable after the date of his entry. Tail v. 
Dangerfield, 21st February 1870, 8 Macph. 579. 


(2) Burdens not payable as at the date of the purchaser’s entry 
are apportionable according as the rents for the corresponding period 
are divisible between the vendor and the purchaser. When the pur- 
chaser’s date of entry is between terms, the disposition ought to state 
clearly how the rents and corresponding burdens are to be apportioned. 


(m) That is to say, they ‘shall unless specially qualified import a 
“ consent to registration and a procuratory of registration in the Books 
“ of Council and Session, or other judges’ books competent, therein to 
‘“‘ remain for preservation ; and also, if for execution, that letters of 
“‘ horning, and all necessary execution, shall pass thereon, upon six 
‘¢ days’ charge, on a decree to be interponed thereto in common form.” 


9, Conditions of Entail may, in Conveyances of 
Entailed Lands, be inserted by reference merely (a). 
—It shall not be necessary, in any conveyance or 
deed (b) of or relating to lands held under a deed of 
entail, or of or relating to lands obtained by excam- 
bion in exchange for lands held under any deed of 
entail, or of or relating to lands purchased or acquired 
for the purpose of being added to any estate held 
under any deed of entail, or entailed on the heirs and 
under the conditions specified in any deed of entail 
(c), to insert the destination of heirs, or the conditions, 
provisions, and prohibitory, irritant, and resolutive 
clauses, or clause authorising registration in the regis- 
ter of tailzies (d), contained in any such deed of entail ; 


provided the same shall in such conveyance or deed 
C 
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be specially referred to, as set forth at full length in 
such deed of entail recorded in the register of tailzies, 
if the same shall have been so recorded, or (e) as set 
forth at full length in any conveyance or deed re- 
corded in the appropriate register of sasines, and 
forming part of the progress of title deeds of the said 
lands held under such deed of entail, such reference 
being made, as nearly as may be, in the terms set 
forth in Schedule (C.) hereto annexed; and the 
reference to such destination, or to such conditions, 
provisions, and prohibitory, irritant, and resolutive 
clauses, or clause authorising registration in the regis- 
ter of tailzies, if so made in any such conveyance or 
deed, whether dated prior or subsequent to the com- 
mencement of this Act (/), shall be equivalent to the 
full insertion thereof, and shall to all intents and in 
all questions whatever, whether inter heredes or with 
third parties, have the same legal effect as if the same 
had been inserted exactly as they are expressed in the 
recorded deed of entail, conveyance, or deed referred 
to, notwithstanding any law or practice to the con- 
trary, or any injunction to the contrary contained in 
such deed of entail, or any enactments or provisions 
to the contrary contained in an Act of the Parliament 
of Scotland made in the year 1685, intituled “ An 
Act concerning Tailves” (g), or in any other Act or 
Acts of the Parliament of Scotland, or of Great Bri- 
tain, or of the United Kingdom of Great Britain and 
Ireland, now in force. 


(a) This section re-enacts, with slight alterations, the provisions 
of the following statutes, a great condensation being effected by the 
extensive signification given by the interpretation clause (sec. 3, para- 
graph 7, ante, p. 6) to the words “deed” and “ conveyance,’ — 
viz., 10 and 11 Vict. cap. 47, sec. 5, taking effect from and after 
15th November 1847; 10 and 11 Vict. cap. 48, sec. 4; 10 and 
11 Vict. ¢. 49, sec. 3,—both taking effect from and after 30th Sep- 
tember 1847,—and all three dispensing with the full insertion of 
conditions of entail, the first in services and instruments following 
thereon, the second in deeds or instruments used to transmit, renew, 
or complete a title to lands not held burgage, and the third in such 
deeds or instruments when applicable to lands held burgage ; 10 
and 11 Vict. cap. 51, sec. 26, which took effect from and after 1st 
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October 1847, dispensing with the full insertion of conditions of 
entail in Crown charters and sasines following thereon ; 21 and 22 
Vict. c. 76, sec. 17, which took effect from and after 1st October 
1858, dispensing with the full insertion of the destination of heirs 
in deeds or instruments used to transmit, renew, or complete a title 
to lands not held burgage; 23 and 24 Vict. c. 148, sec. 11, which 
took effect from and after 1st October 1860, extending the last-men- 
tioned provision to lands held burgage; and 23 and 24 Vict. c. 148, 
sec. 27, which took effect from and after 1st October 1860, dispens- 
ing with the full insertion of the destination of heirs, conditions of 
entail, &c., in excambions of entailed lands, whether held burgage 
or not. 

The object of the section is merely to abbreviate the forms of 
deeds and instruments relating to entailed estates, and so to lessen 
the risk of blunders. 


(6) As to the various writings comprised under the words “ con- 
veyance or deed,” see section 3, paragraph 7, ante, p. 6. 


(c) By this clause of the section the reference is for the first 
time made competent in the case of conveyances of lands purchased 
or acquired for the purpose of being added to an estate already 
entailed, or of being entailed on the heirs and under the conditions 
specified in a deed of entail already existing. 


(d) An express clause authorising registration in the register of 
tailzies has the same effect as prohibitory irritant and resolutive 
clauses. See section 14 of the Consolidation Act, post. 


(e) An option is thus allowed in all cases. The reference may be 
either to the deed of entail as recorded in the register of tailzies, or 
to a conveyance or deed of the character here specified as recorded in 
the register of sasines. 


(f) This clause gives retrospective effect to the section. 


(g) The Act 1685, c. 22, which was passed for the purpose of 
placing beyond doubt the right of proprietors to entail their lands, 
declared, inter alia, that the provisions and irritant clauses of a deed 
of entail should be repeated in all subsequent conveyances of the 
entailed estate to any of the heirs of entail, and that “if the said 
“ provisions and irritant clauses shall not be repeated in the rights and 
“ conveyances, whereby any of the heirs of tailzie shall brook or enjoy 
‘ the tailzied estate, the said omission shall import a contravention of 
“ the irritant and resolutive clauses against the person and his heirs 
‘“¢ who shall omit to insert the same, whereby the said estate shall zpso 
«< facto fall, accresce, and be devolved to the next heir of tailzie, but 
‘‘ shall not militate against creditors, and other singular successors, 
‘“‘ who shall happen to have contracted bona fide with the person who 
‘*“ stood infeft in the said estate, without the said irritant and resolu- 
“ tive clauses in the body of his right.” 
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SCHEDULE (C.) 


Clause of Reference to Destinations and Conditions of 
Entail, de. 


[After inserting such part of the destination as may 
be thought necessary, add,| and to the other heirs 
specified in a disposition and deed of entail [or as the 
case may be] of the said lands executed by the deceased 


L.F., dated the day of in the year : 
and recorded in the register of tailzies on the 
day of in the year , [or in the said disposi- 


tion and deed of entail dated and recorded as afore- 
said, or in a deed or instrument (specify the deed or 
conveyance) recorded (specify register of sasines) upon 
the day of in the year ve 

[And after the description of the lands insert,| but 
always with and under the conditions, provisions, and 
prohibitory irritant and resolutive clauses [or clause 
authorising registration in the register of tailzies (a), 
as the case may be], contained ‘in the said disposition 
and deed of entail, dated and recorded as aforesaid [or 
in (specify deed or conveyance) recorded in (specify 
register of sasines) upon the day of in the 
year 
[And in subsequent clauses in which it is usual or 
requisite to refer again to the conditions of the entail, 
&c., the reference may be made thus :| but always with 
and under the conditions, provisions, and prohibitory 
irritant and resolutive clauses [or clause authorising, 
registration in the register of tailzies, as the case may 
be, | before referred to. 


(a) See note (d) ante, p. 35. 


10. Real burdens may be referred to as already in 
the Register of Sasines (a).—Where lands are or shall 
hereafter be held under any real burdens or conditions 
or provisions or limitations whatsoever appointed to 
be fully inserted in the investitures of such lands,. it 
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shall, notwithstanding such appointment, and notwith- 
standing any law or practice to the contrary, not be 
necessary in any conveyance or deed (0) of or relating to 
such lands to insert such real burdens or conditions or 
provisions or limitations, provided the same shall, in 
such conveyance or deed, be specially referred to as 
set forth at full length in the conveyance or deed of or 
relating to such lands recorded in the appropriate 
register of sasines, wherein the same were first inserted, 
or in any such conveyance or deed of subsequent date 
recorded as aforesaid, and forming part of the progress 
of titles of the said lands (c), such reference being made 
in the terms or as nearly as may be in the terms set 
forth in Schedule (D.) hereto annexed (d); and the 
reference to such real burdens or conditions or pro- 
visions or limitations if so made in any such convey- 
ance or deed, whether dated prior or subsequent to 
the commencement of this Act, shall be held to be 
equivalent to the full insertion thereof, and shall to 
all intents and in all questions whatever, whether with 
the disponer or superior or third parties, have the same 
legal effect as if the same had been inserted exactly as 
they are expressed in the recorded conveyance or deed 
referred to, notwithstanding any law or practice or Act 
or Acts of Parliament to the contrary (e). 


(a) This section re-enacts, with slight verbal alterations, the pro- 
visions of the following statutes, dispensing with the full insertion 
of real burdens, &c., viz.—10 and 11 Vict. c. 47, sec, 6, taking effect 
from and after 15th November 1847, as regards services; 10 and 11 
Vict. c. 48, sec. 5, taking effect from and after 30th September 1847, 
as regards deeds and instruments employed to transmit land not held 
burgage ; 10 and 11 Vict. c. 49, sec. 4, taking effect from and after 
30th September 1847, as regards deeds and instruments used to 
transmit lands held burgage ; 10 and 11 Vict. c. 50, sec. 4, taking 
effect from and after 30th September 1847, as regards bonds and 
dispositions in security; 10 and 11 Vict. c. 51, taking effect from 
and after Ist October 1847, as regards Crown charters. By all these 
statutes reference was required to be made to the real burdens as set 
forth at full length in a duly recorded instrument of sasine forming 
part of the progress of titles; but by 23 and 24 Vict. c. 143, sec. 31, 
taking effect from and after lst October 1860, such reference was 
allowed to be made to any duly recorded conveyance or notarial 
instrument. 
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The object of this section is merely to abbreviate the forms of 
deeds and instruments used in conveying lands, &e. 

Section 32 of the Conveyancing Act contains ampler provisions 
with regard to importing real burdens, conditions, &c., by reference ; 
but there is nothing to prevent the use of the form of the clause of 
reference provided by the present section of the Consolidation Act. 


(b) As to the various writings comprehended by the words “ con- 
veyance or deed,” see section 3, paragraph 7, ante, p. 6. 


(c) Under section 32 of the Conveyancing Act, real burdens, &c., 
may be imported by reference even into a feu charter or other original 
deed of conveyance, the proprietor executing and recording in the 
register of sasines a deed setting forth the conditions under which he 
is to feu or otherwise deal with the lands therein specified. 


(d) Or in the terms set forth in Schedule (H.) of the Conveyancing 
Act. 


(e) In the case of Lauder v. Shiels, 17th May 1873, 11 Macph. 
605, the proprietor of an entailed estate who was authorised by a 
private Act of Parliament, passed in 1828, to feu the estate on con- 
dition that the charters and conveyances should contain certain 
clauses, was held entitled to insist that there should be inserted in a 
writ by progress, to be granted by him, a reference to the condi- 
tions specified and prescribed in the private Act, as well as in the 
original feu-contract. 


SCHEDULE (D.) 


Clause of Reference to Real Burdens, Conditions, 
dc., in Investiture (a). 


[After the description of the lands, instead of insert- 
ing the burdens, &e. at length, these may be referred 
to as follows, viz. :| but always with and under the 
real burdens, conditions, provisions, and limitations 
Lor such of these as may apply or have reference to the 
case | specified in a deed [or instrument, here specify a 
deed or conveyance in which the burdens, &e. were Sirst 
inserted, or any subsequent deed or conveyance in 
which they are iserted (b), forming part of the pro- 
gress of the titles to the lands] recorded [ specify register 
of sasines, or if the deed or conveyance as recorded has 
been previously referred to (c), say in the said deed [or 
instrument] recorded as aforesaid | on the day 
of in the year 
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[And in subsequent clauses in which it is requisite 
or usual to refer again to the burdens, kc. the reference 
may be made thus:| but always with and under the 
real burdens, conditions, provisions, and limitations 
lor such of these as may apply or have reference to the 
case | before referred to. 


(a) See note (c) ante, p. 38. 


(6) The reference must be to a deed or instrument in which the 
conditions, &c., are set forth at full length, and not to one in which 
they are merely referred to. 


(c) Even where the deed has been previously mentioned, and 
the date of recording specified, it is expedient, if not actually essen- 
tial, to repeat the date of recording. 


11. Description of Lands contained in recorded Deeds may be inserted 
in subsequent Writs by reference merely.—In all cases where any lands have 
been particularly described in any prior conveyance or deed of or relating 
thereto recorded in the appropriate register of sasines, it shall not be neces- 
sary in any subsequent conveyance or deed conveying or referring to the 
whole or any part of such lands to repeat the particular description of the 
lands at length, but it shall be sufficient to specify some leading name or 
names or some distinctive description of the lands, as contained in the 
titles thereto, and to specify the name of the county, and, where the lands 
are held by burgage tenure, or by any similar tenure, the name of the burgh 
and county in which they are situated, and to refer to the particular descrip- 
tion of such lands as contained in such prior conveyance or deed so re- 
corded in or as nearly as may be in the form set forth in Schedule (E.) 
hereto annexed; and the specification and reference so made in any such 
subsequent conveyance or deed, whether dated prior or subsequent to the 
commencement of this Act, shall be held to be equivalent to the full inser- 
tion of the particular description contained in such prior conveyance or 
deed, and shall have the same effect as if the particular description had been 
inserted in such subsequent conveyance or deed exactly as it is set forth in 
such prior conveyance or deed (1). 


(a) This section, amending the provisions of 21 and 22 Vict. 
c. 76, sec. 15, and 23 and 24 Vict. c. 143, sec. 34, has been repealed 
by section 61 of the Conveyancing Act, which substitutes provisions 
with a retrospective effect. 


SCHEDULE (E.) 


Clause of Reference to particular Description contained in a prior Deed (a.) 


[After giving some leading name or names or some other distinctive descrip- 
tion of the lands as contained in the titles thereof and the name of the county, 


| 


Page 40, last 
line. 

for “instru- 

ant,” read “‘in- 

trument.” 
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and in the case of lands held by burgage tenure, the name of the burgh and 

county in which the lands lie, add] being the lands [07 subjects] particularly 

described in the [here specify a prior deed or instrument containing the par- 

ticular description of the lands or subjects] recorded [specify register of sasines, 

or if the deed or instrument as recorded has been previously referred to, say, in 

the said deed [07 instrument] recorded as aforesaid] on the day of 
in the year : 

[Lf part only of lands is conveyed, describe such part, and add, being part 
of the lands particularly described, dc. ; or thus, being the lands [or subjects] 
as particularly described, dc., with the exception of, and describe the part 
excepted }. 


(a) The section authorising the use of this schedule having been 
repealed, the schedule cannot now be used. Recourse must be had 
to Schedule O. of the Conveyancing Act. 


12. Clause directing part of Conveyance to be re- 
corded (a).—Immediately before the testing clause of 
any conveyance of lands, it shall be competent to 
insert a clause of direction, in or as nearly as may be 
in the form No. 1. of Schedule (F.) hereto annexed, 
specifying the part or parts of the conveyance which 
the grantor thereof desires to be recorded in the 
register of sasines (b); and when such clause is so in- 
serted in any conveyance, whether dated before or 
after the commencement of this Act, and with a war- 
rant of registration thereon, in which express reference 
is made to such clause of direction (such warrant being 
in the form as nearly as may be of No. 2. of Schedule 
(F’.) hereto annexed), is presented to the keeper of the 
appropriate register of sasines for registration, such 
keeper shall record such part or parts only, together 
with the clause of direction and the testing clause and 
warrant of registration ; and in the absence of such ex- 
press reference in the warrant of registration as afore- 
said, such conveyance shall be engrossed in the register 
as if it had contained no clause of direction; and the 
recording of such part or parts of the conveyance, 
together with the clause of direction and the testing 
clause, and the warrant of registration, as before pro- 
vided, shall have the same legal effect as if, at the date 
of such recording, a notarial instrumnt containing 
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such part or parts of the conveyance had been duly 
expede and recorded in the appropriate register of 
sasines in favour of the person on whose behalf the 
conveyance is presented (c): Provided that, notwith- 
standing such clause of direction, it shall be competent 
for the person entitled to present the conveyance for 
registration to record the whole conveyance, or to 
expede and record a notarial instrument thereon, as 
after provided (d), in the same manner as if the con- 
veyance had contained no such clause of direction; 
and where such notarial instrument shall be expede no 
part or parts of the conveyance directed to be recorded 

shall be omitted from such instrument (e). | 


(a) This section re-enacts, with slight alterations, the provisions 

of 21 and 22 Vict. c. 76, sec. 8, taking effect from and after Ist 
October 1858, as regards conveyances of land not held burgage, and 

23 and 24 Vict. c. 143, secs. 5 and 25, taking effect from and after 

Ist October 1860, the former section extending the provision to 

conveyances of land held burgage, and the latter providing that when 

a deed contains a clause of direction which is to be acted on, such 

clause shall be referred to in the warrant of registration. 

The object of the section is to enable infeftment to be obtained 
without the necessity of either expeding a notarial instrument or 
recording the whole of a deed (such as a marriage contract) contain- 
ing, inter alia, a conveyance of lands. Recourse may be had to the 
mode here authorised either to obviate the publication in the register 
of sasines of clauses that have no bearing on the conveyance, or to 
prevent any conditions of the grant being omitted from the disponee’s 
infeftment. 


(6) Whatever parts of the deed may be omitted, the clause of 
direction must, of course, include the actual conveyance of the lands, 
and every part required to make the partial registration intelligible and 
sufficient. The schedule contemplates the registration beginning with 
the commencement of the deed, thus giving at once the name and de- 
signation of the granter, to be followed by the words of conveyance, 
the name and designation of the grantee, the description of the lands 
conveyed, and any reservations, real burdens, or conditions. 

The words of this section refer directly only to the case of the 
granter desiring a part or parts of the conveyance to be recorded ; 
and there is room for doubt as to the competency of directing the 
whole deed (without the exception of any part) to be recorded. Where 
a clause has been inserted directing the whole deed to be recorded, 
probably the best course for the grantee to adopt is to record the whole 
deed with an ordinary warrant of registration, as may be competently 
done under the proviso at the end of the present section. But it may be 
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doubted whether the grantee would not be able to secure the omission 
of any portion that he desired by expeding and recording a notarial 
instrument omitting such portion, on the ground that there was no 
valid clause of direction. 


(c) The legal effect of recording such a notarial instrument is 
that the disponee becomes infeft in the lands conveyed to him. See 
sections 15 and 17 of the Act. 


(d) Viz., by section 15 in the case of recording the conveyance, 
and by section 17 in the case of expeding and recording a notarial 
instrument. 


(ec) The notarial instrument will be in the form of Schedule (J.) ; 
but 1t should contain, though not necessarily in the form of quota- 
tion, the whole part or parts directed to be recorded. The clause of 
direction and the testing-clause of the deed are sometimes inserted 
in the instrument, but their insertion seems unnecessary. 


SCHEDULE (F.) 
No. 1. 


Clause of Direction specifying part of Deed which 
Grantor desires to be recorded. 


And I direct to be recorded in the register of 
sasines the part of this deed from its commencement 
to the words [insert words | on the line of the 

page [and also the part from the words [insert 
words | on the line of the page to the 
words | insert words | on the line of the page |. 
[Or, I direct the whole of this deed to be recorded in 
the register of sasines, with the exception of the part 
Lor parts, as the case may be, specifying the part or 
parts excepted, as above |. 


No. 2, 


Warrant of Registration to be written on Deed where it 
as intended to record it in terms of a Clause of 
Direction (a). 


Register the above deed in terms of the clause of 
direction therein contained on behalf of A.B. [ cnsert 
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designation] in the register of the county of C. [or if 
the writ contains land in more than one county, in the 
registers of the counties of C.,.D., £., and F,, or, if the 
lands be held bwrgage (b) in the register or registers 
of the burgh of M., or burghs of IL, N., O., and P.] 
(Signed) Fic) by 
[or] GZ, 
W.S., Edinburgh, agent. 
lon SK Ly, 
W.S., Edinburgh, agents. 
[ov as the case may be |. 


~~ 


(a) As to the requisites of warrants of registration, see sections 
15, 141, and 145 of the Act. 


(6) Although section 25 of the Conveyancing Act abolishes the 
distinction between burgage and feu, writs affecting land formerly 
held burgage still require to be recorded in the burgh register of 
sasines. 


13. Several Lands conveyed by the same Deed may 
be comprehended under one general name (a).—Where 
several lands (b) are comprehended in one conveyance 
in favour of the same person or persons, it shall be 
competent to insert a clause in the conveyance, de- 
claring that the whole lands conveyed and therein par- 
ticularly described shall be designed and known in 
future by one general name to be therein specified ; 
and on the conveyance containing such clause, whether 
dated before or after the commencement of this Act, 
or on an instrument following thereon, whether dated 
before or after the commencement of this Act, and 
containing such particular description and clause, 
being duly recorded in the appropriate register of 
sasines, it shall be competent in all subsequent con- 
veyances and deeds and discharges, of or relating to such 
several lands, to use the general name specified in such 
clause as the name of the several lands declared by 
such clause to be comprehended under it; and such 
subsequent conveyances and deeds and discharges of 
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or relating to such several lands under the general 
name so specified shall be as effectual in all respects as 
if the same contained a particular description of each 
of such several lands, exactly as the same is set forth 
in such recorded conveyance or instrument (c): Pro- 
vided always, that reference be made in such subse- 
quent conveyances and deeds and discharges to a prior 
conveyance or instrument recorded as aforesaid, in 
which such particular description and clause are con- 
tained: Provided also, that it shall not be necessary in 
such clause to comprehend under one general name 
the whole lands contained in the conveyance in which 
such clause is inserted, but that it shall be competent 
to comprehend certain lands under one general name 
and certain other lands under another general name, 
it being clearly specified what lands are comprehended 
under each general name; and such reference shall be 
in or as nearly as may be in the terms set forth in 
Schedule (G.) hereunto annexed. 


(a) This section merely re-enacts, with verbal alterations, section 
16 of 21 and 22 Vict. c. 76 (which took effect from and after 
Ist October 1858), with the effect of extending its provisions to 
burgage subjects. The schedule is, however, amended by the sub- 
stitution of the words “general name or names” for the words 
‘‘leading name or names,” thus removing doubts which had rendered 
the prior enactment inoperative as to what could be considered as a 
leading name or names. See Bell’s Lectures, Ist ed., pp. 556-7 ; 
2d ed., p. 586. 


The object of the section is merely to abbreviate descriptions of 
lands classed together. 


_ (0) This section is applicable only to the case of several lands 
with separate descriptions. Where it is desired to abbreviate the 


description of a single subject, recourse must be had to the provisions 
of section 61 of the Conveyancing Act. 


(c) Where other lands are acquired subsequently to the giving 


of the general name, such lands, however insignificant, must be 
separately described. 
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SCHEDULE (G.) 


Clause of Reference to Conveyance, containing 
general Designation of Lands. 


[After giving the general name or names of the 
lands and the name of the county, or burgh and county, 
as the case may be, add|, as particularly described in 
the disposition [or other deed, as the case may be| 
granted by C\D., and bearing date [here insert date, 
and recorded in the [ specify the register of sasines| on 
the day of in the year , and in 
which the lands hereby conveyed are declared to be 
designed and known by the said name of” [here insert 
name |, or “as particularly described in the instrument 
| specify instrument | recorded, dc., and in which the 
lands hereby conveyed are declared,” dc. [Jf part 
only of lands is conveyed, then follow form for similar 
case gwen in Schedule (£.) (a). | 


(a) For Schedule (E.) of this Act is now substituted Schedule O. 
of the Conveyancing Act; but in this part the two schedules are 
identical. 


14. Certain Clauses in Entails no longer necessary 
(a).—Where a deed of entail contains an express 
clause authorising registration of the deed in the 
register of tailzies, it shall not be necessary to insert 
clauses of prohibition against alienation, contracting 
debt, and altering the order of succession, and irritant 
and resolutive clauses, or any of them; and such 
clause of registration contained in any deed of entail 
of lands not held by burgage tenure dated on or after 
the 1st day of October 1858 (6), or of lands held (c) 
by burgage tenure dated on or after the 10th day of 
October 1860 (d), shall have in every respect the same 
operation and effect as if such clauses of prohibition, 
and such irritant and resolutive clauses, had been 
inserted in such deed of entail, any law or practice to 
the contrary notwithstanding. 
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(a) This section merely consolidates the provisions of 11 and 12 
Vict. c. 36, sec. 39, taking effect from and after Ist August 1848, 
dispensing with irritant and resolutive clauses; 21 and 22 Vict. ¢. 
76, sec. 18, taking effect from and after 1st October 1858, dispensing 
with prohibitory clauses in entails of land not held burgage ; and 23 
and 24 Vict. c. 143, sec. 12, taking effect from and after 1st October 
1860, dispensing with prohibitory clauses in entails of land held 
burgage. 

The object of the section is to abbreviate deeds of entail, and to 
obviate the risk of error in framing and inserting the clauses required 
by the Act 1685, c. 22 to render an entail valid and effectual. 


(b) That is to say, the date from and after which the Titles to 
Land Act of 1858 (21 and 22 Vict. c. 76) came into operation. 


(c) Here read as inserted “prior to 1st October 1874,” the 
distinction between burgage and feu having been abolished from and 
after that date by section 25 of the Conveyancing Act. 


(d) This seems to be a mistake for 1st October 1860, the date 
from and after which the Titles to Land Act of 1860 (23 and 24 
Vict. c. 143) came into operation. 


15. Instrument of Sasine no longer necessary, but 
Conveyance may be recorded instead (a).—It shall 
not be necessary towards obtaining infeftment in land 
(6) to expede and record in the case of lands not held 
by burgage tenure an instrument of sasine (c), or, in 
the case of lands (d) held by burgage tenure, an instru- 
ment of resignation and sasine, on any conveyance or 
deed (¢) of or relating to such lands, but it’ shall be 
competent and sufficient for the person or persons in 
whose favour the conveyance or deed has been or 
shall be granted or conceived, instead of expeding and 
recording such instrument of sasine or of resignation 
and sasine, to record the conveyance or deed itself in 
the appropriate register of sasines; and the convey- 
ance or deed being presented for registration in such 
register, with a warrant of registration thereon (f), in 
or as nearly as may be (gy) in the form No. {. of 
Schedule (I.) hereto annexed, and being so recorded 
along with such warrant, shall have the same legal 
force and effect in all respects as if the conveyance or 
deed so recorded had been followed by an instrument 
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of sasine in the case of lands not held by burgage 
tenure, or, in the case of lands (d) held by burgage 
tenure, by an instrument of resignation and _ sasine 
expede in favour of the person on whose behalf the 
conveyance or deed is presented for registration, and 
recorded in the appropriate register of sasines, at the 
date of recording the said conveyance or deed (h) ; 
and where it is desired to give investiture propriis 
manibus (7), it shall be competent for the person in 
whose favour the conveyance or deed has been or shall 
be granted or conceived to record the conveyance or 
deed itself in the register of sasines applicable to the 
lands therein contained, with a warrant of registration 
thereon in or as nearly as may be (g) in the form of 
No. 3 of Schedule (H.) hereto annexed, signed 
by such person (k), and such conveyance or deed 
being so recorded along with such warrant, shall 
have the same legal force and effect in all respects as 
if the conveyance or deed so recorded had been 
followed by an instrument of sasine, or of resignation 
and sasine proprius manibus expede in favour of the 
wife of such person and signed by such person, and 
recorded at the date of recording the said conveyance 
or deed, according to the law and practice heretofore 
in force (h). 


(a) This section consolidates the provisions of the following 
statutes :—8 and 9 Vict. c. 31, secs. 1 and 6, which took effect from 
and after 1st October 1845, as regards assignations or conveyances of 
heritable securities ; 10 and 11 Vict. c. 50, secs. 1 and 6, which took 
effect from and after 30th September 1847, as regards bonds and 
dispositions in security ; 21 and 22 Vict. c. 76, sec. 1, which took 
effect from and after Ist October 1858, as regards conveyances of 
lands not held burgage; and 23 and 24 Vict. c. 143, sec. 3, which 
took effect from and after 1st October 1860, as regards conveyances 
of land held burgage. The forms of warrants given in the schedule 
now, however, specify the county or counties, or burgh or burghs, 
in whose books registration is to take place. See section 141. 

The object of the section is to render the registration of a con- 
veyance or other deed equivalent to the old mode of infeftment by 
recorded instrument of sasine. 

As to registration in the register of sasines for preservation, or 
for preservation and execution, as well as for publication, see section 
12 of the Land Registers Act of 1868, printed post. 
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(b) Including by the interpretation clause (section 3, paragraph 
18) ante, p. & ‘‘all heritable subjects, securities, and rights.” 


(c) Instruments of sasine are still competent on a conveyance 
containing a precept of sasine; but they cannot now be recorded 
without a warrant of registration. See notes (¢) and (uw), ante, p. 21. 


(d) Here read as inserted ‘‘ formerly,” the distinction"between bur- 
gage and feu having been abolished by section 25 of the Conveyancing 
Act. 


(e) Including, by the interpretation clause (section 3, paragraph 7) 
ante, p. 6, almost every conceivable writ relating to lands. 


(f) The objects for which the warrant of registration has been 
introduced are, in the first place, to ensure that the registration is 
the act of the person who is thus infeft, or of his responsible agent, 
seeing that infeftment has important legal consequences ; and in the 
second place, in the event of there being two or more persons with 
joint interests, such as liferent and fee, to enable one of them to 
obtain infeftment without at the same time infefting the others. 
In the case of a destination to a person named in liferent, and to 
other persons unnamed, such as children born or to be born, the 
warrant of registration may be on behalf of such person and persons, 
in terms of the destination. See also note (bd), post, p. 50. 


(g) There must be no deviation from the form given in the 
schedule. Where a statute allows a new mode of procedure to be 
adopted instead of a previously imperative and still competent mode, 
a person desiring to take advantage of the statute must do exactly 
in the manner prescribed. Thus in the case of Johnston v. Petti- 
grew, 16th June 1865, 3 Macph. 954, a warrant of registration was 
held inept on two separate grounds—first, that it did not state the 
designation of the person on whose behalf the deed was registered ; 
and second, that the agent signing it did not add to his signature 
his professional designation, and (as was then requisite) the name of 
his client. Section 145 of the Consolidation Act exempts from 
challenge on certain grounds, including the latter of the above two 
grounds, warrants recorded before the commencement of the Act; 
and section 141 permits an agent to subscribe a warrant either as 
an individual or by the social name of his firm. 


(h) That is to say, the date of recording the conveyance is the 
date of the infeftment. 

Under section 4 of the Conveyancing Act the recording has the 
further effect of feudally completing the title of the person on whose 
behalf the recording has taken place. 


(¢) In modern practice investitures proprits manitbus are used 
only by husbands to give liferent rights to their wives, the hus- 
band’s signature to the sasine or warrant of registration being 
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regarded as equivalent to a conveyance. Sasine in the old form was 
the only competent mode of giving infeftment propriis manibus, till 
the Consolidated Act introduced the form of warrant of registration 
here given. 


(k) The person himself, and not his agent, must sign the war- 
rant. The signature operates as a conveyance, but does not require 
to be attested. 


SCHEDULE (H.) 
Nowe 


Warrant of Registration to be written on a Conveyance, 
dec., when presented without Assignation apart, or 
with Writ of Resignation or other similar Writ thereon (a). 


Register on behalf of A.B., [insert designation] (b) 
in the register of the county of C. [or if the convey- 
ance, &c. or writ contains lands in more than one 
county, in the registers of the counties of C., D., E., 
and F., or, of the lands te (c) held burgage, in the 
register of the burgh of I., or in the registers of the 
burehs ot M:, NV., O., and P.| [or (d) register, &¢., 
along with assignation (or assignations) (or writ of resigna- 
tion) (a) hereon, in the register of the county of C,, 
fce., or in the register of the burgh of M., dc., or 
otherwise as the case may be]. 

(Signed) A.B. (e), 
[or] GH. (), 
W.S., Edinburgh (g), agent (h). 
[or] JK. & L. (1), 
W.S., Edinburgh, agents, 
[or as the case may be] (k). 


INO: 2: 


Warrant of Registration to be written on a Convey- 
ance, de. when presented with Assignation apart, 
or Notarial Instrument (1). 


Register on behalf of A.B. [insert designation | (b) in 
the register of the county of C. [or of the conveyance, 


Le. or writ contains lands in more than one county, in 
D 
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the registers of the counties of Gy D., Es:and' Fy or 
if the lands te (c) held burgage,in the register of the burgh 
of M,, or in the registers of the burghs of JZ, W., O., 
and P.]| along with the assignation | or assiguations, or 
notarial instrument] docqueted with reference hereto 
[or otherwise as the case may be. 

(Signed) ALDAe) 

[or] GL (Fy 

W.S., Edinburgh (9), agent (h). 
[or] JK. & L. (0), 

W.S., Edinburgh, agents, 

[or as the case may be} (f). 


No. 3. 


Warrant of Registration to be written on a Convey- 
ance presented for registration propriis manibus. 
Register on behalf of A.B. [insert designation] (b) 

in the register of the county of C. [or of the convey- 

ance, dc. or writ contains lands im more than one 
county, in the registers of the counties of C., D., £., 
and F.., or if the lands te (c) held burgage in the register 
of the burgh of M., or in the registers of the burghs of 

M., N., O., and P.|: And also ex propriis manibus on 

behalf of Z., wife of the said A.B., in liferent [or as 


the case may be |. 
(Signed) A.B. (m) 


(a) Writs of resignation and other writs by progress are now 
rendered incompetent by section 4, sub-section 1, of the Convey- 
ancing Act. 


b) The designation is essential ;—Johnston v. Pettigrew, 16th 
| June 1865, 3 Macph. 954. Where there are several parties with 
' various interests, there should be added the words “ for their re- 
| spective rights and interests ;” and when the parties are trustees, the 
words “as trustees within (or above) mentioned.” Any further 
information as to the character and extent of the rights of the 
| parties should be left to be gathered from the deed itself. 


(c) For “be” substitute “were ;” the distinction between 
burgage and feu having been abolished by section 25 of the Con- 
veyancing Act, which, however, directs that writs affecting land 
which immediately prior to the commencement of the Act was held 
burgage shall still be recorded in the burgh register of sasines. 
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(d) The alternative here following is applicable to the case of an 
unrecorded conveyance with an assignation or assignations thereof 
written thereon. See section 22 of the Act. 


(e) That is to say, the usual signature of the party on whose 
behalf the registration is to take place. The party being already 
designed in the warrant, his designation does not require to be 
appended to his signature. 


(f) That is to say, the usual signature of the agent of the party 
on whose behalf the registration is to take place. 


(g) That is to say, the professional designation of the agent, such 
as, “advocate, Aberdeen,” ‘‘solicitor, Banff,” or ‘writer, Glasgow.” 
This is essential to the validity of warrants recorded after 31st 
December 1868 ; see section 145 of the Act. 


(h) The word “agent” is appended to signify that the profes- 
sional man signing the warrant is the duly authorised agent of the 
party on whose behalf the registration is to take place. That party’s 
name and designation being contained in the warrant itself, it is not 
requisite to append them to the agent’s signature. Section 141 of || 
the Act requires warrants to be signed either by the parties them- 
selves or by their agents; but it does not seem necessary that such) 
agents shall be admitted law-agents entitled to practice in courts of | 
law. All that is required is that the person signing as agent should 
be truly the agent of the party in this matter—that is to say, duly 
authorised to act for the party in signing the warrant of registration. 


(7) That is to say, the usual subscription of a firm, signed by an 
agent who is a partner of the company. This mode of subscribing 
is specially authorised by section 141 of the Act. 


(k) See notes (g) and (h) supra. 


(1) This form of warrant is applicable to the case of an unrecorded 
conveyance with an assignation or assignations thereof not written on 
the conveyance itself. See sections 22 and 23 of the Act. 


(m) That is to say, the usual signature of the party himself, not 
that of his agent. See note (k), ante, p. 49. 


16. Mode of expeding Sasine in lands holden Burgage (a). —It 
shall not be necessary towards obtaining infeftment in lands holden by 
burgage tenure upon any conveyance or deed of or relating to such 
lands that the person or a procurator for the person obtaining infeft- 
ment shall appear before the provost or some one of the bailies of the 
burgh in which such lands are situated, and resign the same into his hands 
as into the hands of Her Majesty, and for such provost or bailie to give sasine 
;o such person or procurator, nor shall it be necessary to proceed to the 
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ground of the lands, or to the council chamber of the burgh, or to use 
any symbol of resignation or sasine; and notwithstanding the provisions 
of the immediately preceding section of this Act, it shall be lawful 
and competent to resign and obtain infeftment in such lands by pre- 
senting to any notary public such conveyance or deed and other neces- 
sary warrants, and by such notary public giving sasine therein by subscrib- 
ing and recording an instrument in the form and manner hereinafter 
mentioned; and the instrument of sasine, or of resignation and sasine, fol- 
lowing on such conveyance or deed, may be expressed in the form or as 
nearly as may be in the form of Schedule (1.) hereto annexed, and shall be 
authenticated in the manner shown in such schedule; and such sasine, or 
resignation and sasine, and such instrument following thereon, shall be as 
valid and effectual as if the same had been made and received and given and 
expressed in the mode and form in use prior to the 30th day of September 
1847, and that notwithstanding of an Act of the Scottish Parliament passed 
in the year 1567, or any other Act of Parliament now in force to the con- 
trary ; and every such instrument of sasine, or of resignation and sasine, 
and every similar instrument of sasine, or of resignation and sasine expede 
in virtue of the provisions of the Act 10th and 11th of the reign of Her 
present Majesty, chapter 49, shall be recorded in manner in use prior to the 
said 30th day of September 1847, with regard to instruments of resignation 
and sasine in burgage property, and the town clerks of cities and burghs are 
hereby required to register the same accordingly ; and such instruments of 
sasine, or of resignation and sasine, being so recorded, shall in all respects have 
the same effect at the date of such recording as if resignation had been made 
and accepted, and sasine had been given, and an instrument of sasine, or of 
resignation and sasine, had been expede in favour of the person so obtaining 
infeftment, and had been recorded in the appropriate register of sasines, 
according to the law and practice in use prior to the 30th day of September 
1847. 


(a) This section merely re-enacts, with slight verbal alterations, 
the provisions of 10 and 11 Vict. ¢. 49, secs. 5 and 6, which took 
effect from and after 30th September 1847. 

The object of the section was to provide a simple mode of ex- 
peding sasine applicable to lands held by burgage tenure. 

Section 25 of the Conveyancing Act, by abolishing the distinction 
between burgage and feu, ¢nter alza, in so far as regards the comple- 
tion of titles, has rendered the provisions of this section of the Con- 
solidation Act quite useless and obsolete, even in the very rare case 
of sasine being preferred to its modern equivalent registration. And 
section 26 of the Conveyancing Act, by declaring that any procura- 
tory or clause of resignation inserted in a conveyance of land formerly 
held burgage shall be held pro non scripto, appears to have rendered 
incompetent the instrument of sasine (more properly the instrument 
of resignation and sasine) which proceeded on the procuratory of 
resignation. 

This section and relative schedule may therefore be regarded as 
virtually repealed ; and if in any case sasine is preferred to registra- 
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tion, recourse should be had to the short form of the instrument of 
sasine which was formerly applicable only to lands held feu; see 
ante, p. 18. 


SCHEDULE (J) 


Instrument of Sasine in Burgage Subjects (a). 


At there was by [07 on behalf of] A.B. [design the disponee or 
other person to whom sasine ts given] presented to me, notary public sub- 
scribing, a disposition [or other deed, or an extract of a deed, or any other war- 
rant as the case may be], granted by C.D. [here design the grantor), and 
dated the day of [here describe shortly any connecting deed 
or extract thereof in virtue of which sasine ts given, | by which disposition [or 
otherwise as the case may be| the said C.D. sold, alienated, and disponed to 
the said A.B. [or to H#.F., as the case may be,| and his heirs and assignees 
whomsoever [here insert the destination, if any, | heritably and irredeemably, 
{or redeemably in liferent, or otherwise, as’ the case may be,| All and whole 

_ [here insert the description of the lands conveyed, and any real burdens, con- 
ditions, provisions, and limitations, or any reference to the same, all as in the 
disposition, and tf the disposition by C.D. was not to A.B. himself, but 
has been acquired by him as assignee, heir, or adjudger, or otherwise in whole 
or in part, state shortly the successive transferences, and the way in which he 
has right thereto,| which disposition contains an obligation to infeft the said 
A.B. for H.F., as the case may be,| to be holden of Her Majesty in free 
burgage, and also contains procuratory [or a clause] to make resignation of 
the said lands and others in favour of the said disponee and his foresaids, 
for new infeftment [or for new liferent infeftment, or for new infeftment 
in liferent and fee respectively, or as the case may be]; in virtue of which 
procuratory the said lands and others were resigned; and in terms of the 
said disposition [or otherwise, as the case may be] I hereby give sasine to the 
said A.B. of the foresaid lands and others [¢f the deed contains any con- 
ditions, &c., or any reference to the same as aforesaid, then add, ‘‘ but always 
under the conditions, &c. before specified,” or ‘‘referred to,” as the case 
may be.| In witness whereof these presents, written on this and the 
preceding pages by G.H., my clerk, are subscribed by me before these wit- 
nesses, the said G.H. and J.., also my clerk. 

(Signed) L.M., Notary Public. 
G.H., witness. 
J.K., witness. 


(a) Now apparently incompetent ; see note (a) ante, p. 52. 


17. Not necessary to record the whole Conveyance 
or Discharge (a).—Where it is not desired to record 
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in the register of sasines the whole of a conveyance or 
deed (b), or the whole of a discharge (c), of or relating 
to lands, it shall be competent and sufficient to expede 
and record in the appropriate register of sasines a 
notarial instrument setting forth generally the nature 
of the conveyance or deed or discharge, and containing 
those portions of the same by which the lands are con- 
veyed or discharged, and by which real burdens, con- 
ditions, provisions, or limitations are imposed or 
discharged (d); and where by any conveyance or 
deed or discharge separate lands or separate interests 
in the same lands are conveyed or discharged in 
favour of the same or different persons, it shall not be 
necessary to record the whole of such conveyance or 
deed or discharge, but it shall be competent and suffi- 
cient to expede and record as aforesaid a notarial 
instrument, setting forth generally the nature of the 
conveyance or deed or discharge, and containing the 
part or parts of the conveyance or deed or discharge 
by which particular lands are conveyed or discharged 
in favour of the person or persons in whose favour 
the notarial instrument is expede, and the part of 
the conveyance or deed or discharge which specifies 
the nature and extent of the right and interest of 
such person or persons, with the real burdens, con- 
ditions, provisions, and limitations, if any; and such 
notarial instrument, shall be in or as nearly as may be 
(¢) in the form of Schedule (J.) hereto annexed; and 
upon such notarial instrument, or any similar notarial 
instrument expede in virtue of any of the Acts of 
Parliament hereby repealed (f) being so recorded (9), 
the person or persons in whose favour the same has 
been or shall be expede and go recorded shall be in 
the same position as if, at the date of such recording, 
the conveyance or deed or discharge on which it pro- 
ceeds, along with a warrant of registration thereon, had 
been recorded in the appropriate register of sasines in 
favour of such person or persons (h). 


(a) This section re-enacts, with some alterations and additions, 
the provisions of 8 and 9 Vict. c. 31, sec. 1, which took effect from 
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and after lst October 1845, as regards assignations of heritable secu- 
rities ; 21 and 22 Vict. c. 76, sec. 2, which took effect from and after 
1st October 1858, as regards conveyances of lands not held burgage ; 
23 and 24 Vict. c. 143, sec. 4, which took effect from and after 1st 
October 1860, as regards conveyances of land held burgage. 

The object of the section is to provide a mode of obtaining infeft- 
ment without the necessity of recording the whole of a conveyance 
or discharge, a form of notarial instrument being introduced for that 
purpose. 


(b) This section goes farther than the sections it consolidates, in 
making the use of a notarial instrument competent in every case 
where a party chooses to have recourse to it, and not merely in the 
case of a deed having been granted “for further purposes and objects,” 
or conveying separate lands or separate interests in the same lands. 
But no agent should burden his client with the extra expense occa- 
sioned by the use of a notarial instrument, unless there is some 
sufficient reason for not recording the whole deed in the usual way. 

As to the writs included under the words conveyance or deed, 
see the interpretation clause, section 3, paragraph 7, ante p. 6. 


(c) Discharges are frequently contained in deeds relating to other 
matters ; but till the commencement of the present Act there was no 
provision applicable to such a case. 


(d) Where the deed contains a clause of direction, no part directed 
to be recorded can be omitted from the notarial instrument. See 
section 12, ante, p. 40. 

Real burdens, conditions, provisions, or limitations appointed to 
be inserted or referred to in instruments of sasine, &., must be in- 
serted or referred to in any notarial instrument that may be expede. 
See section 146 of the Act. 


(e) There must be no real deviation from the form prescribed in 
the Schedule, See note (g) ante, p. 48. 


(f) Viz., by section 4. 


(g) The instrument now requires to have a warrant of registra- 
tion engrossed on it before being recorded. See section 141 of the 
present Act and section 33 of the Conveyancing Act. 


(h) That is to say, such person or persons shall, in the case of 
the notarial instrument being expede on a conveyance, be infeft as 
at the date of recording the notarial instrument ; see section ii be 
the case of the notarial instrument being expede on a discharge, the 
recording of the instrument is equivalent to the recording of the 
discharge itself. 
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SCHEDULE (J.) | 
Notarial Instrument (a) in favour of Disponee or his 


Assignee, cc. 

At there was by [or on behalf of] (b) 
A.B. of Z., presented to me, notary public subscribing, 
a disposition [or other deed, or an extract of a deed, as 
the case may be], granted by C.D. of Y., and dated 
[insert the date], by which disposition [or otherwise as 
the case may a the said C.D. sold, alienated, and dis- 
poned to the said A.B. [or gave, granted, and disponed, 
or otherwise, as the case may be, to the said A.B.| [or 
to EF. ], and his heirs and assignees [insert the destina- 
tion, of any, so far as may be necessary |, heritably and 
irredeemably [or redeemably, or in liferent, or other- 
wise, as the case may be}, all and whole [¢nsert the de- 
scription of the lands conveyed, and an y real burdens, 
conditions, provisions, and limitations, or any reference 
to the same, all as in the disposition or the deed, &e. | 
[7 the person expeding the instrument be other than 
the original disponee, add| As also there was pre- 
sented to me [here specify the title or series of titles by 
which such person acquired right, and the nature of 
his right}, Whereupon this instrument is taken in the 
hands of L.M. [insert name and designation of notary 
public | in the terms of the “Titles to Land Consolida- 
tion (Scotland) Act, 1868."(c) _ In witness whereof [in- 
sert testing clause as in Schedule (1.) | (d) 

(a) Under the Stamp Act of 1870 a stamp duty of 5s. is im- 


posed on “any notarial instrument to be expeded and recorded in 
“any register of sasines,”’ 

(0) That is to say, the word « by” is to be used when the deed 
is presented to the notary by the party himself; and the words “on 
behalf of” are to be used when it is presented by his agent. 

(c) When the instrument is expede, not merely under the pro- 
visions of the present Act, but also in virtue of the Conveyancing Act, 


there should be here inserted the words—and “The Conveyancing 
(Scotland) Act, 1874.” 


(d) That is to say—“ In witness whereof these presents, written on 
“ this and the preceding pages by @.H., my clerk, are subscribed 
““ by me before these witnesses, the said G..A. and J.K., also my clerk, 

GH aaincee. “ (Signed) ZI, Notary Public. 


“ J.K., witness,” 
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The peculiarity of this form of testing clause is that it does not 
mention the date of signature, that being immaterial, as the instru- 
ment takes effect only trom the date of recording. 

. As this form of testing clause is provided by the schedule, it 
ought to be adhered to, although sections 38 and 39 of the Convey- 
ancing Act, relaxing the formalities required for the authentication 
of deeds, are undoubtedly applicable to all the instruments authorised 
by the Consolidation Act. 

The notary public subscribes every page, adding the words “ notary 
public” to his subscription on the last page, and generally the 
letters “N. P.”’ to his signatures on the prior pages. He sometimes 
puts his motto on the last page, above his signature; but this is 
unnecessary, a8 no mention of it is made in the statutory forms. 

The witnesses sign on the last page only. They attest merely 
the notary’s subscription. 

Before recording the instrument, a warrant of registration must 
be engrossed thereon. See note (g) ante, p. 55. 


18. Instrument of Resignation ad remanentiam unnecessary, but in 
place thereof Conveyance in favour of Superior may be recorded (a).—It shall 
' not be necessary to expede and record an instrument of resignation ad 
remanentiam on any procuratory of resignation ad remanentiam, or on any 
conveyance containing an express clause of resignation ad remanentiam, but 
it shall be competent and sufficient for the superior in whose favour the 
resignation under such procuratory or conveyance is authorised to be made 
to record in the appropriate register of sasines such procuratory or convey- 
ance, with a warrant of registration thereon in the form or as nearly as may 
be in the form No. 1 of Schedule (H.) hereto annexed, or to expede and 
record a notarial instrument as nearly as may be in the form of Schedule 
(J.) hereto annexed ; and such procuratory or conveyance and warrant, or 
such notarial instrument, being so recorded, shall have the same effect as if, 
at the date of such recording, an instrument of resignation ad remanentiam 
in favour of the party on whose behalf the same is so recorded had been 
expede on such procuratory or conveyance, and had been recorded in the 
appropriate register of sasines: Provided always, that nothing herein con- 
tained shall prevent an instrument of resignation ad remanentiam being 
expede and recorded on a conveyance granted prior to the 1st day of October 
1858, and containing a clause of resignation in the form authorised by the 
Act of the 10th and 11th Victoria, chapter 48; and that all instruments of 
resignation ad remanentiam may be in or as nearly as may be in the form of 
Schedule (K.) hereto annexed; and when in such form, whether expede 
before or after the commencement of this Act, the same may, with warrant 
of registration thereon, be recorded in the appropriate register of sasines at 
any time during the life of the party in whose favour the resignation is 
made, and the date of presentment and entry set forth on any instrument of 
resignation in such form by the keeper of the register shall be the date of 
the resignation and of the instrument. 


Page 58, line 16. 
For ‘“‘qua su- 
perior in favour 
of himself gua 
vassal,” vead 
“gua vassal in 
favour of himself 
gua superior.” 
On full con- 
sideration, the 
author is of opi- 
nion that neither 
a conveyance 
containing 
clause of resigna- 
tion ad reman- 
entiant, nor even 
an instrument of 
resignation, is to 
be regarded as a 
writ by progress, 
in thesense of sec- 
tion 4 of the Con- 
veyancing Act. 
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(a) This section merely re-enacts, with a slight addition, 21 and 
22 Vict. 76, sec. 4, which took effect from and after Ist October 
1858, and the object of which was to provide shorter and simpler 
forms than those previously in use for the purpose of consolidating 
or formally re-uniting an estate of property with the estate of 
superiority in the same lands. See Bell’s Lectures on Conveyancing, 
-first edition, p. 718. 

It seems doubtful whether the whole provisions of this section 
are virtually repealed by section 4, sub-section 1, of the Conveyanc- 
ing Act, which declares that it shall not be necessary in order to the 
completion of the title of any person that he shall obtain from the 
superior any charter, precept, or other writ by progress, and further 
enacts that it shall not be competent for the superior in any case to: 
grant any such charter, precept, or other writ by progress. A pro- 
curatory of resignation ad remanentiam, which is granted by a 
person qua sséHex in favour of himself qua sal,” may be regarded 
as a writ by progress in the sense of this enactment ; but a convey- 
‘ance containing a clause of resignation ad remanentiam, granted by 
a vassal in favour of his superior, seems scarcely to fall under the 
same category. The whole forms authorised by this section of the 
Consolidation Act are, however, merely declared equivalent to an 
instrument of resignation duly recorded; and an instrument of 
resignation may possibly be regarded as a writ by progress granted 
by a superior, in respect that it proceeds upon the superior’s accept- 
ance of the resignation made on behalf of the vassal. See Juridical 
Styles, third edition, vol. i., p. 661. 

Even, however, if the forms referred to are still competent, they 
are superseded by the short and simple mode of effecting consolida- 
tion provided by section 6 of the Conveyancing Act. No convey- 
ancer, therefore, should now have recourse to resignation ad 
remanentiam, 


SCHEDULE (K.) 


Instrument of Resignation ad remanentiam (a). 


At there was by [or on behalf of] A.B. [here insert the name and 
designation of the superior], presented to me, notary public subscribing, a 
disposition [or other deed or extract, as the case may be}, dated the 
day of , granted by C.D. [here insert the name and designation of the 
vassal], being the vassal in the lands after described, holding the same of the 
said A B, as his superior thereof, by which disposition the said C.D. dis- 
poned to the said A.B, and his heirs and assignees whomsoever [or as the 
case may be} all and whole [here insert description of the lands as in the dis- 
position or other deed, &c.]; in virtue of which disposition [or other deed, 
&c.] the said lands were resigned in the hands of the said A.B. [or “in the 
hands of #.#., as his commissioner duly authorized, conform to commis- 
sion ” (describe by date and other particulars), ‘‘as in the hands of the said 
A.B. himself”) [or ‘in the hands of H.F., being the known agent of the 
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said A.B., and as such duly authorized, in virtue of the Act of the 8th and 
9th years of the reign of Her Majesty Queen Victoria, chapter 35, intituled 
‘An Act to simplify the Form and diminish the Expense of obtaining Infeft- 
ment in Heritable Property in Scotland,’ as in the hands of the said A.B. 
himself ”’] ad perpetuam remanentiam and to the effect that the right of 
property of the foresaid lands and others might be united and consolidated 
with the right of superiority of the same in the person of the said A.B. in 
all time coming. Whereupon this instrument is taken by [o7 on behalf of] 
the said ‘‘ A.B. and C.D.” in the hands of &e., as in Schedule (J.) to 
the end. 


(a) Now apparently incompetent. See note (a) azte, p. 58. 


19, Notarial Instruments in favour of general Dis- 
ponees («).—Where a person shall have granted or 
shall grant a general disposition (b) of his lands (c), 
whether by conveyance mortis causa (d) or inter 
vivos (e), or by a testamentary deed or writing within 
the sense and meaning of the 20th(f) and 21st sec- 
~ tions of this Act, and whether such general disposition 
shall extend to the whole lands belonging to the 
grantor, or be limited to particular lands belonging to 
him, with or without full description of such lands, 
and whether such general disposition shall contain or 
shall not contain a procuratory or clause of resigna- 
tion, or a precept of sasine, or an obligation to infeft, 
or a clause expressing the manner of holding (9), it 
shall be competent to the grantee (A) under such 
general disposition to expede and record in the appro- 
priate register of sasines a notarial instrument in or as 
nearly as may be (7) in the form of Schedule (L.) hereto 
annexed; and on such notarial instrument or any 
similar notarial instrument expede in virtue of any 
Act of Parliament hereby repealed (4) being so recorded, 
such grantee (/) shall be in all respects in the same 
position as if a conveyance of the lands contained in 
such notarial instrument had been executed in his 
favour by the grantor of the general disposition, to be 
holden, in the case of lands not held by burgage tenure (1), by such manner 
of holding, if any, as is expressed in the general disposition, and if no par- 
ticular manner of holding is therein expressed, then to be holden in the 


manner and to the effect, and subject to the provisions enacted and provided in 
the sixth section of this Act in the case of conveyances in which no manner of 
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holding is expressed (7m), and in the case of lands held by burgage tenure, to be 


holden of Her Majesty in free burgage (2), and as if such convey- 
ance had been followed, where such lands are not held by burgage 
tenure (/), by an instrument of sasine of the said lands 
in favour of such grantee, or, where they are held by burgage 
tenure by an instrument of resignation and sasine thereof in his favour 
(/) expede and recorded in the appropriate register of 
sasines at the date of recording such notarial instru- 
ment: Provided always that where such notarial 
instrument shall be expede by a person other than the 
original grantee under such general disposition, it shall 
set forth the title or series of titles by which the 
person in whose favour it is expede acquired right to 


such general disposition (n), and the nature of his 
right. . 


(a) This section re-enacts, with slight alterations and an addi- 
tion to the description of the various deeds which are to be held as 
general dispositions in the sense of the section, the provisions of 8 
and 9 Vict. c. 31, sec. 4, which took effect from and after Ist 
October 1845, as regards heritable securities ; 21 and 22 Vict. c. 
76, sec. 12, which took effect from and after 1st October 1858, as 
regards lands not held burgage; 23 and 24 Vict. ec. 148, sec. 8, 
which took effect from and after Ist October 1860, as regards lands 
held burgage. 

The object of the section is to enable the grantee of a general 
disposition of lands to obtain a real right thereto, without the inter- 
vention of the grantor’s representatives or recourse to judicial pro- 
ceedings. Apart from this statutory provision, a general disposi- 
tion confers only a jus actionis or Jus ad rem, and not a real right. 


() A general disposition in the sense of this section is a deed 
intended to operate as a conveyance, but which, owing to certain 
wants, is not a sufficient warrant for obtaining in the ordinary way 
infeftment in the lands intended to be conveyed. The wants 
referred to are the want of a proper description of the lands, the 
want of the executorial or feudal clauses formerly required, and the 
want of words importing a conveyance de preesenti. 

By section 31 of the Conveyancing Act a decree of general 
service is rendered equivalent to a general disposition, to the effect 
of enabling the heir to expede all notarial instruments that a general 
disponee may expede under the Consolidation Act. 


(c) By the interpretation clause (section 3, paragraph 18, ante, 
p. 8, the word “lands” extends to and includes all heritable sub- 
jects, securities, and rights ; and section 53 of the Conveyancing Act, 
while providing a new form of instrument applicable to heritable 
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securities removes all doubts as to the present 


schedule being also 
applicable. 


(d) Such as a trust-disposition and settlement in the usual style. 


(e) Such as a marriage-contract or a trust-disposition for behoof 
of creditors. 


(f) Extended by section 46 of the Conveyancing Act. 


(g) None of the clauses here mentioned are now required even 
in a special conveyance. See sections 5 and 7, ante, pp. 21 and 27. 


(2) Including, by the interpretation clause (section 8, paragraph 
1), ante, p. 5, the grantee’s heirs, successors, and representatives, 
See also the concluding proviso of the section. 


(7) There must be no real deviation from the form provided in 
the schedule. See note (9), ante, p. 48. 


(k) Viz., by section 4. 


(1) By sections 25 and 26 of the Conveyancing Act the distinc- 
tion between lands held burgage and lands held feu is abolished ; 
and an instrument of resignation and sasine appears to be no longer 
competent. See note (a), ante, p. 52. 


(m) The part of the sixth section here referred to is now virtually 
repealed ; see ante, pp. 25 and 26. 


(n) In the case of Smith v. Wallace, 26th November 1869, 8 
Macph. 204, it was held that to enable a person other than the 
original grantee to complete a title in this way, he must have an 
assignation, general or special, of the general disposition. As a 
general disposition does not usually contain a clause of assignation of 
writs, this decision rendered it impossible to use two or more general 
dispositions as connecting links in the series of writs on which a title 
was to be madeup. This, however, has been remedied by section 29 
of the Conveyancing Act, which has a retrospective effect. Section 31 
of the latter Act renders general services also sufficient links in the 
series of titles. 

As to the effect of a general disposition in evacuating or super- 
seding a special destination under which the granter holds particular 
lands, see the case of Glendonwyn v. Gordon, 20th July 1870, 8 
Macph. 1075, and 19th May 1873, 11 Macph. (H.L.) 83; Gray v. 
Gray’s Trs., 24th May 1878, 5 Rettie 820; and M‘Farlane v. 
M'Brair, 19th June 1878, 15 Scot. Law Rep. 636, and cases there 
referred to. 

In the case of Mackenzie v. Catton, 29th January 1870, 8 Macph. 
457, it was held that a notarial instrament expede in the following 
circumstances was inept :—An heir of entail granted a mortis causa 
general disposition in favour of trustees for behoof of his daughter, 
and she obtained from them an assignation thereto. Having chal- 
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lenged the validity of the entail, and claimed the entailed estate as 
falling under her father’s general disposition, she expede a notarial 
instrument setting forth as its warrants—(1) a recorded instrument 
of sasine, in virtue of which her father was infeft in the lands as 
therein set forth, (2) the general disposition, and (3) the assignation ; 
and the instrument bore to be taken “in terms of the Titles to Land 
Consolidation (Scotland) Act, 1868.” The Court held this instru- 
ment to be inept, on the ground that ex facie of the instrument of 
sasine the lands were held under an entail, and therefore could not 
be conveyed by the general disposition. (Note——The report 
erroneously states that the instrument was expede under the 23d 
section of the Act.) 


SCHEDULE (L.) 


Notarial Instrument (a) in favour of a General 
Disponee or his Assignee, de. 


At there was by [or on behalf of] (0) 
A.B. of Z., presented to me, notary public subscribing, 
a disposition [specify the disposition or other deed or 
mstrument or extract thereof, as the case may be] re- 
corded in the [specify register of sasines and date of re- 
cording |, by which recorded disposition [or otherwise, 
as the case may be| (c) C.D. of Y. was infeft in all and 
whole [describe the lands or other subjects, as the case 
may be, as the same are described in the said disposi- 
tion or other deed or instrument]; as also there was 
presented to me a general disposition [or other deed or 
conveyance or testamentary deed or writing, as the case 
may be, or an extract of such deed (d) granted by the 
said C.D., and dated [insert date |, by which general 
disposition [or otherwise as the case may be] the said 
C.D. disponed [or gave or granted or bequeathed, or 
otherwise as the case may be] to the said A.B., and hig 
heirs and assignees [or otherwise as the case muy be 
heritably and irredeemably, [or in liferent, or other- 
wise, as the case may bel, all and sundry the whole 
heritable estate [or otherwise as the case may bel, of 
of which he was [or might die] possessed [or otherwise, 
as the case may be]. [If the deed be granted under any 
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real burden or condition or qualification, add here, but 
always under the real burdens, dc. ; and if the deed 
be granted in trust, or for specific purposes, add, but 
always in trust or for the uses and purposes mentioned 
in said general disposition, or otherwise as the case may 
be. If the person expeding the yystrument be other than 
the original disponee or grantor or legatee under the 
deed, add, as also there was presented to me (specify 
the title or series of titles by which such person acquired 
right, and the nature of his right.) (e)| Whereupon, 
de. as in Schedule (J.) to the end (f). 


(a) The stamp-duty is 5s. 


(b) That is to say, the word “by” is to be used when the deed 
is presented to the notary by the party himself; and the words “on 
behalf of” are to be used when it is presented by his agent. 


(c) In the event of the infeftment of C.D. having been effected 
by an instrument of sasine or by a notarial instrument, it is not ne- 
cessary to present to the notary the conveyance or warrant for 
sasine upon which such instrument of sasine or notarial instrument 
proceeded. What is required in every case is the presentation of 
either a deed or an instrument recorded in the register of sasines, 
and constituting an infeftment in the subjects. 


(2) An English will is now in the same position as a Scotch 
deed ; and section 51 of the Conveyancing Act renders the produc- 
tion to the notary of the probate of a will, or the exemplification of 
such probate, equivalent to the production of the will itself. 


(e) See note (m) ante, p. 61. 
(f) See ante, p. 56. 


20. De presenti words, or words of style, unneces- 
sary in mortis causa deeds (a).—From and after the 
commencement of this Act (>) it shall be competent to 
any owner of lands (c) to settle the succession to the 
same in the event of his death, not only by convey- 
ances de presenti, according to the existing law and 
practice (d), but likewise by testamentary or mortis 
causa deeds or writings, and no testamentary or mortis 
causa deed or writing purporting to convey or be- 
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queath lands which shall have been granted by any 
person alive at the commencement of this Act, or which 
shall be granted by any person after the commence- 
ment of this Act, shall be held to be invalid as a settle- 
ment of the lands to which such deed or writing ap- 
plies, on the ground that the grantor has not used 
with reference to such lands the word “ dispone ” (e), 
or other word or words importing a conveyance de 
presenti; and where such deed or writing shall not be 
expressed in the terms required by the existing law or 
practice for the conveyance of lands, but shall contain 
with reference to such lands any word or words which 
would, if used in a will or testament with reference to 
moveables, be sufficient to confer upon the executor of 
the grantor, or upon the grantee or legatee of such 
moveables, a right to claim and receive the same, such 
deed or writing, if duly executed in the manner re- 
quired or permitted in the case of any testamentary 
writing by the law of Scotland (/), shall be deemed 
and taken to be equivalent to a general disposition of 
such lands within the meaning of the 19th section 
hereof by the grantor of such deed or writing in favour 
of the grantee thereof, or of the legatee of such lands, 
and shall be held to create and shall create in favour 
of such grantee or legatee an obligation upon the suc- 
cessors of the grantor of such deed or writing to make 
up titles in their own persons to such lands and to 
convey the same to such grantee or legatee ; and it 
shall be competent to such grantee or legatee to com- 
plete his title to such lands in the same manner and 
to the same effect as if such deed or writing had been 
such a general disposition of such lands in favour of 
such grantee or legatee, and that either by notarial in- 
strument or in any other manner competent to a 
general disponee (g): Provided always that nothing 
herein contained shall be held to confer any right to 
such lands on the successors of any such grantee or 
legatee who shall predecease the grantor, unless the 
deed or writing shall be so expressed as to give them 
such right in the event of the predecease of such gran- 
tee or legatee (h). 
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(a) This section is an entirely new enactment (thus coming into 
operation from and after 31st December 1868), designed to remove 
a grievance arising out of feudal principles of conveyancing. As 
the law previously stood, a proprietor of Scotch heritage could not 
bequeath it in the same manner as moveable estate; the only way 
in which he could regulate the succession thereto was by a deed 
containing words of de presenti conveyance, the word “ dispone ”’ 
being essential ; and such a deed, even when signed abroad, required 
to be executed according to the strict formalities of the then law of 
Scotland. The result was that the plain intentions of testators were 
frequently frustrated, not only in the case of wills prepared in Scot- 
land without professional aid, but also in the case of wills executed 
in England and other countries in perfect accordance with the 
formalities required by the law of the country in which they were 
executed. This grievance has been remedied by the present section, 
which places heritable estate in the same position as moveable estate 
as regards the mode by which it may be settled mortis causa. It 
is, however, to be observed that no alteration has been made on the 
law as to the capacity of the granter to make a mortis causa con- 
veyance of his heritable estate; and accordingly a minor cannot, 
even with the consent of his curators, grant such a conveyance, 
though this rule does not apply to subjects which are heritable merely 
' destinatione, not sua natura.—Brand’s Trs. v. Brand’s Pree Lou 
December 1874, 2 Rettie 258. 

This enactment has been extended by the Conveyancing Act, 
section 27 of which renders unnecessary the use of the word “ dis- 
pone” in any conveyance of heritage; and section 46 of which 
provides that trustees or executors appointed by a testamentary 
writing within the sense and meaning of the present section of the 
Consolidation Act may complete a title although the words of 
conveyance, grant, or bequest are not expressed to be in favour of 
such trustees or executors. 


(6) The enactment is not limited to deeds executed after the 
commencement of the Act. As is plainly expressed a few lines 
lower down, the date to be taken into account is not the date of the 
execution of the deed, but the date of the granter’s death. Accord- 
ingly, if the granter died subsequently to 31st December 1868 (the 
date of the commencement of the Act), the enactment is applicable, 
even although the deed may have been signed long before that date. 

In the case of Farquhar y. Farquhar’s Trustee, 3d November 
1875, 3 Rettie 71, where the Court were called upon to construe 
the word “residue” occurring in a will in the English form exe- 
cuted in the year 1866 by a person who did not die till the year 
1875, it was observed obiter by Lord Justice-Clerk Moncreiff and 
Lord Gifford that it was an important element of interpretation 
that the words of conveyance employed were not at the date of the 
will habile to convey heritage in Scotland. But this observation 
ought not to be regarded as applicable to every case in which residue 
has been conveyed prior to the year 1869 by words not then habile 
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to convey heritage. The evil intended to be remedied by the 
statute arose from popular ignorance of the technical terms which 
were habile to convey heritage, or to convey residue including heri- 
tage. Moreover, even assuming that the testator in bequeathing 
residue purposely made use of words of conveyance which he knew 
to be at the date of execution of his will insufficient to convey 
heritage, he should be presumed, on the same principle, to have also 
known of the alteration effected by the statute; and if he did not 
alter his will during the interval that elapsed between the com- 
mencement of the Act and his death, the fair presumption is that 
he acquiesced in the alteration of the meaning and effect of his 
will. 


(c) Including, by the interpretation clause, “all heritable sub- 
“ jects, securities, and rights.” 


(d) A conveyancer called on to prepare a mortis causa convey- 
ance of heritable estate ought to adhere to the old styles, the mean- 
ing and effect of which are quite settled, rather than make use of 
novel forms of expression which may give rise to disputes. 


(e) The word “dispone” has been held essential in a mortis 
causa conveyance of heritage executed by a person who died prior 
to the commencement of the Consolidation Act ;— Kirkpatrick v. 
Kirkpatrick's Trustees, 19th March 1873, 11 Macph. 551; affirmed 
on this point, 23d June 1874, 1 Rettie (H. L.) 87. Section 27 of 
the Conveyancing Act has no application to deeds coming into 
operation before the commencement of that Act. 


(f) A testamentary writing must be either holograph or attested 
by two witnesses; see section 40 of the Conveyancing Act. It 
does not now require to be stamped; see the schedule to the Stamp 
Act of 1870. As regards notarial subscription in the event of the 
testator being unable to write, the only privilege that a testamentary 
writing now possesses over other deeds is that the Established 
Church minister of the parish in which the testator resides at the 
time of executing the deed may act as notary ; see section 41 of the 
Conveyancing Act. 

By the common law of Scotland, as well as by the Statute 24 
and 25 Vict. c. 114, a will or testamentary writing is effectual as 
regards personal or moveable estate if it is executed according to 
the forms required by the laws of the country in which it is made. 
The effect of the present section of the Consolidation Act is to make 
such a will or testamentary writing effectual also as regards Scotch 
heritable estate. This was expressly decided in the case of Connel’s 
Trs. v. Connel, 16th March 1872, 10 Macph. 627, where the Court 
held effectual to convey Scotch heritage a will containing a bequest 
of the testator’s whole real and personal estate, executed in England 
according to the law of that country, but not authenticated with the 
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formalities then required by the law of Scotland. This decision hag 
been recognised by section 51 of the Conveyancing Act, which 
renders probate a valid warrant for a notarial instrument. 


| 

(g) The meaning and effect of this section will be best under- 
stood by considering it as a whole, rather than by making observa- 
tions on each clause. What the enactment aims at is the placing 
of heritable estate in the same position as moveable estate. As no 
particular form of words is absolutely necessary for the conveyance 
of moveable estate, so no particular form of words and no technical 
terms are henceforth to be necessary for the conveyance of heritable 
estate. In either case, no more is required than a distinct expression 
of the testator’s concluded will, whether such expression is contained | 


in a single writing or in several. But this does not affect the ques- 


tion whether in any particular case the testator intended to convey | 


his heritable as well as his moveable estate. It is, however, no 
longer a question of technicality, but of ordinary judicial construc- 
tion, whether heritage is or is not conveyed. z 

The following is an abstract of the decisions interpreting the 
meaning and effect of the section :— 

In the case of Pitcairn v. Pitcairn, 25th Feb. 1870, 8 Macph. 
604, a person possessed of both heritable and movable estate had 
left a testamentary writing in these terms:—I hereby declare that 
A., my brother, shall not inherit any of my effects, but that they 
shall all descend to my brother B.” The First Division of the 
Court of Session held that the word “ effects” did not include the 
heritable estate. 

In the case of Hardy’s Trustees v. Hardy, 13th May 1871, 9 
Macph. 736, the circumstances were the following :—A farmer who 
held a lease of his farm destined to himself ‘“‘ and his heirs, the 
eldest heir female on failure of heirs male succeeding without divi- 
sion,”’ left a trust-deed of settlement in the following terms :—‘“I 
hereby appoint” certain parties to be trustees, ‘‘to do everything 
necessary for the comfort of my wife and family; that they entirely 
take charge of the farm, all means and moveables, until the youngest 
is 21 years of age, then to be an equal division amongst the three. 
. .. - It must also be distinctly understood that should my present 
wife marry she shall get her legal claim, but shall have no influence 
or claim upon the children, or any management of the farm, without 
the trustees’ consent. The whole arrangements are to be through 
the trustees. They shall also have power to retain or give up the 
farm as they see it of most advantage to the family.” The Second 
Division of the Court held that the terms of this settlement were 
sufficient to convey the lease to the trustees for the purposes of 
the trust. 

In the case of Robb’s Trustees v. Robb, 14th May 1872, 10 Macph. 
692, a person who owned some house property left a testamentary 
writing in these terms :—‘‘I, James Robb, proprietor and owner of 
a property on the west side of Hilltown, Dundee, presently num- 
bered 36, 88, and 40, I do hereby bequeth to my two nephews, 
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namely, John and Alex. Robb, 8 houses belonging to me, with the 
ground in front of each tenement, . . . . and my wish is that Peter 
Robb be one trustee and Alex. Smith the other.” The First Divi- 
sion of the Court, affirming the judgment of the Lord Ordinary 
(Gifford), held that the two trustees above named had a title to sue 
an action of declarator against the testator’s heir-at-law for the 
purpose of establishing the validity of the trust and making up 
titles to the house property; and found and declared that the will 
was valid and effectual as a mortis causa settlement of the whole 
heritable property belonging to the testator, which fell to be distri- 
buted among the parties named in the will. 

In the case of Hdmond v. Edmond, 30th January 1873, 11 Macph. 
348, a person possessed of moveable property, and also of several 
long leases of heritable subjects, including a lease of an hotel in 
which he carried on business, left a testamentary writing in the 
following terms:—“I do hereby bequiath, in event of my death 
before my wife Hannah Edmond, the whole of property either in 
money, bonds, debets, bussness, and other afficts whotsoever. . . . 
And I appaint Hannah Edmond, my wife, heir and executrix of this 
my last will and testimant.” It was held by a majority of the 
First Division that these terms were not sufficient to operate as a 
general disposition of the testator’s heritable estate. Lord Ardmillan 
dissented in so far as regarded the lease of the hotel, holding that 
the testator had effectually conveyed to his wife the business, the 
good-will of the business, and the house in which it was carried on. 
It does not appear that the Judges of the Division in which this 
decision was pronounced were aware of the prior decision of the 
other Division in the case of Hardy’s Trustees v. Hardy above-men- 
tioned ; and expressions of opinion by the Lord President and Lord 
Deas, which seem to indicate that words of direct gift or conveyance 
are required to give right to heritable though not to moveable estate, 
were disregarded by the Lord Ordinary (Shand) and the Second 
Division in the next case. The expressions of opinion referred to 
were, it is to be observed, prior to the passing of the Conveyancing 
Act, section 46 of which sanctions the contrary construction of the 
present section. 

In the case of M‘Leod’s Trustees v. M‘Leod, 28th February 1875, 
2 Rettie 481, the deed of settlement was in the following terms :— 
“IT. . . do hereby nominate, constitute, and appoint the 
following persons, viz. . . . to be my trustees and executors, 
and the curators or guardians of my said children, : 
hereby empower my said trustees to realise all my heritable and 
moveable property when they see fit, and to invest the proceeds. 
: And I empower my said trustees and executors 
to intromit with my means and effects in every way competent to 
executors, guardians, tutors, or curators, and to sue for and dis- 
charge all debts or claims due to me. The whole residue of my 
estate will be divided equally amongst my said children on their 
attaining majority.” The deed contained no words of direct con- 
veyance to the trustees, either of the testator’s heritable or of 
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his moveable estate. The trustees therefore raised action against 
the testator’s heir-at-law, concluding that he should be ordained to 
make up titles to the testator’s lands, and convey the same to them. 
The Second Division, affirming the judgment of the Lord Ordinary 
(Shand), held that the deed was sufficient to carry the testator’s 
heritable as well as his moveable estate ; and it was observed by all 
the judges that the statute puts heritage precisely in the same 
position as moveables. 

In the Special Case of Pringle and Others, 14th November 1877, 
which is very briefly reported in 15 Scot. Law Rep. 89, the Second 
Division held that heritable estate was carried by testamentary 
writings, in the following circumstances (which have been ascer- 
tained by an examination of the printed papers furnished by the 
counsel in the case). A. granted a general disposition and settle- 
ment in proper legal form to B., whom failing to C., containing the 
following special conveyance :—‘‘ And specially, without prejudice 
to the above general conveyance, I do hereby dispone and make 
over to and in favour of the said B., whom failing the said C., all 
and whole that dwelling-house,’’ &., No. 5 India Street, particu- 
larly described. A. was survived by both B. and C. Thereafter B. 
died (in June 1876) leaving a holograph settlement in favour of 
_ C. (who was her sister) in the following terms :—‘‘I do hereby leave 

and bequeath all the moveable and personal estate which shall belong 
to me at the time of my death to C., whom I hereby nominate and 
appoint to be my sole executrix and universal legatory ; but under 


the burden always of paying my just and lawful debts, my deathbed 


and funeral expenses, also any presents as specified by me. And 
this I declare to be my last will and testament.’”’ B. also left a 
holograph writing bearing the same date as the settlement, and 
titled ‘‘ Letter of Instructions to C., as referred to in my deed of 
settlement,” in the following terms :—“ In the event of my pre- 
deceasing you . you will see from my deed of settlement 
that I have placed all my available funds, &c. &c., in your hands 
as my last remaining sister, feeling assured, as I do, that with you 
every wish on my part, as here specified, will be made good by you. 
The amount of my capital at this date I believe to be £4600. 
£3350 is invested with Miss D., of Farmhill, partly in mortgage on 
said property, and partly in other ways, as you are aware, with her. 


In addition to the above-mentioned sum of £3350, I hold in house | 


property, invested in house No. 5 India Street (according to value 
put upon it by Mr E., house-agent, in the year 1873), £1250, making 
this in all £4600, which I hereby request may be appropriated by 


you in the following way”’—and then followed a number of | 


pecuniary bequests, amounting in all to £4560. After B.’s death, 
©. made up a title to the house referred to, by notarial instrument, 
as heir of provision under A.’s general disposition and settlement, 
and then sold the house for £1225. In these circumstances the 


Court held that the testamentary writings of B. operated as a, 


conveyance of the house, to the effect of evacuating the destination 
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in the settlement of A., and making the price of the house available 
for the payment of the legacies bequeathed by B. 

As to the mode in which trustees or executors may now complete 
a title to land in cases where the words of conveyance, grant, or 
bequest are not expressed to be in their favour, see section 46 of the 
Conveyancing Act. 
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(2) But for this proviso, the words grantee and legatee occurring 
in this section, would, under the interpretation clause (section 3, 
paragraph 1), ante, p. 5, have extended to and included the heirs, 
successors, and representatives of the grantee or legatee. 


21. Trustee or Executor to apply lands for purposes 
of Trust or Will (a).—Where such testamentary or 
mortis causa deed or writing (b) shall be conceived in 
favour of a grantee as trustee or executor of the grantor, 
and shall not be expressed to be wholly in favour of 
such trustee or executor for his own benefit (c), such 
trustee or executor shall apply such whole lands for the 
purposes specified in such deed or writing; and where 
such purposes cannot, in whole or in part, be carried 
into effect (2), or where no purposes with reference to 
such lands have been or shall be specified in such deed 
or writing, such trustee or executor shall convey such 
lands, or so much thereof, or shall apply so much of 
the proceeds thereof, if such lands shall have been sold 
and realized by him, as may not be required for the 
purposes of such deed or writing, to or for behoof of 
the person or the successors of the person who, but for 
the passing of this Act and the granting of such deed 
or writing, would have been entitled to sueceed to 
such lands on the death of such grantor (e). 


(a) This section is a new enactment, thus taking effect from and 
after 31st December 1868, framed for the purpose of preventing the 
preceding section being supposed to have in any case rendered a 
bequest of heritable property moveable as regards succession, 


(b) Viz., as is mentioned in the preceding section. 


(c) In the case of Wilson v. Lindsay, 19th Jan. 1878, 5 Rettie 
539, a testamentary writing by a wife, addressed to her husband, in 


should pertain to | 


either at death. 
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the following terms, was held to import not a trust but an absolute 
disposition to the grantee :—‘‘ I wish to leave everything that may 
be considered mine—money or personal property—entirely at your 
disposal, knowing that you will do what I wish with it. : 
would lke you from» the interest of my money to give K. W., 
J. W., and last, not least, yourself, a handsome remembrance of me, 
although they would require to wait some time.” 


22. (a) Assignations to unrecorded Conveyances (b). 
—It shall be competent to any person having right to 
an unrecorded deed or conveyance (c), whether granted 
in favour of himself or originally granted in favour of 
another person (d), to assign the deed or conveyance 
(ec) in or nearly as may be (f) in the form No. 1. of 
Schedule (M.) to this Act annexed, setting forth the 
deed or conveyance, and the title or series of titles, if 
any, by which he acquired right to the same, and the 
nature of the right assigned; and the assignation, or, 
in the event of there being more than one, the suc- 
cessive assignations, may be recorded in the appropriate 
register of sasines along with the deed or conveyance 
itself, and a warrant of registration thereon (g), in or 
as nearly as may be (/) in the form No. 2. of Schedule 
(H.) hereto annexed (f); and it shall be competent to 
write the assignation or assignations on the deed or 
conveyance itself (7), in or as nearly as may be (/) in 
the form No. 2. of Schedule (M.) hereto annexed, setting 
forth the deed or conveyance and the title or series of 
titles, if any, by which such person acquired right to 
the same, and the nature of the right assigned; in 
which case the assignation or assignations and the deed 
or conveyance may be so recorded along with the war- 
rant of registration thereon, which warrant shall be 
in or as nearly as may be (f) in the form No. 1. of 
Schedule (H.) hereto annexed (f) ; and the deed or con- 
veyance, with the warrant of registration, and the 
assignation or assignations, separate from the deed or 
conveyance, and those written upon the deed or con- 
veyance, if any, and all similar assignations granted 
before the commencement of this Act, being so recorded, 
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shall operate in favour of the assignee on whose behalf 
they are presented for registration, as fully and effectu- 
ally as if the lands contained in the assignation, or, if 
there be more than one, in the last assignation, had 
been disponed by the original deed or conveyance in 
favour of such assignee, and the deed or conveyance, 
with the warrant of registration, had been recorded, 
in the manner herein-before provided, of the date of 
recording such deed or conveyance and assignation or 
assignations (/); and all deeds or conveyances with a 
warrant of registration and assignation or assignations 
written thereon, or with an assignation or assignations 
separate therefrom, that may have been so recorded 
before the commencement of this Act (7m), shall operate 
in favour of the assignees on whose behalf the same 
shall have been so recorded, as effectually as is herein- 
before provided in regard to a recorded deed or con- 
veyance, with a warrant of registration and assignation 
or assignations written thereon, notwithstanding that 
such assignation or assignations may not have been 
docqueted with reference to such warrant, or referred 
to therein as being so docqueted (n). 


(a) This is one of the sections substituted by the Amendment 
Act of 1869 to be read and construed as if it had originally been 
the 22d section of the Consolidation Act. See note (a), ante, p. 1, 
and note (a), ante, p. 3. 

The only difference between the repealed and the substituted 
section is that the latter contains the addition, in the last clause, of 
the words “or with an assignation or assignations separate there- 
“from,’”’ designed to correct an oversight pointed out in note (n) 
infra. 


(0) This section re-enacts, with some additions, provisions of 21 
and 22 Vict. c. 76, sec. 13, which took effect from and after 1st 
October 1858, as regards lands not held burgage; and 23 and 24 
Vict. c. 143, sec. 9, which took effect from and after Ist October 
1860, as regards lands held burgage. 

The object of the enactment is to provide a short and simple 
mode by which a disponee who has not taken infeftment may 
transfer to another person his personal right to the lands disponed. 
This was formerly accomplished by means of a disposition and 
assignation, a deed narrating at full length the original disposition, 
conveying it and the lands, and specially assigning the unexecuted 
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procuratory of resignation and precept of sasine contained in the 
original disposition. This section authorises the use, in place of 
this lengthy deed, of either of two short forms of assignation, the 
one being written on the conveyance, and the other being a deed 
apart. 


(c) As to the various writs included .in the words “ deed or con- 
veyance,” see section 3, paragraph 7, ante, p. 6. 

Of course this section is not intended to apply to the case of a 
person already infeft by means of an instrument of sasine or a 
notarial instrument, though such person may, in one sense, be said 
to have right to an unrecorded deed or conveyance. 

The new forms are not well adapted to the case of a partial 
assignation of the disposition and lands therein contained. 


(d) That is to say, whether such person is the original disponee, 
or the assignee of such disponee, or the assignee of such assignee, &c. 


(ec) What is conveyed is not the lands but the original convey- 
ance of the lands, thereby merely putting the assignee in the 
position of the original disponee. 


(f) There must be no real deviation from the form provided in 
the Schedule. 


(g) That is to say, on the deed or conveyance itself, and not 
on the assignation. 


(h) The form referred to is printed ante, p. 49-50. 


(i) If the sheet on which the deed or conveyance is written is 
not sufficient to contain the assignation or assignations, additional 
sheets may be added. See section 140. 


(k) The form referred to is printed anie, p. 49. 


(1) That is to say, shall operate as an infeftment of the assignee 
as at the date of recording. ' 


(m) That is to say, from and after 31st December 1868, this 
amended and substituted section being regarded as the original 
section ; see note (a), p. l. 


(n) The statutes now consolidated appeared from the form 
of warrant of registration they provided to contemplate the use 
of a docquet in the case of assignations separate from the convey- 
ance, but did not enact that such docquet should be used, and the 
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relative schedules did not provide any form of docquet. Doubts 
were consequently entertained as to the validity of separate un- 
docqueted assignations, and to remove these the declaration at the 
end of this section was added. Unfortunately, however, the 
declaration as originally framed was made applicable solely to the 
case where a docquet was not required, viz., to assignations written 
upon the conveyance. To correct this mistake, the section as now 
printed was substituted by the Amendment Act of 1869 in place of 
the original section. The amendment consists in the addition of 
the words “or with an assignation or assignations separate there- 
from ;” it ought to have consisted in the substitution of the words 
“with an assignation or assignations separate therefrom,” in place 
of the words ‘‘assignation or assignations written thereon.” This 
mistake, however, is obviously of no consequence. 

This declaration dispensing with the docquet is applicable only 
to assignations recorded prior to the commencement of the Con- 
solidation Act, which by note to Schedule (M.) No. 1, makes a 
docquet essential thereafter in the case of assignations separate 
from the conveyance. 


SCHEDULE (M.) 
Xe ae 
Assignation of an unrecorded Conveyance (a). 


I, A.B., in consideration of, de. [or otherwise, as the 
case may be], hereby assign to C.D., and his heirs and 
assignees | 07 otherwise, as the case ma y be|, the disposi- 
tion [or other deed, as the case may 0] granted b 
HF, dated, &c., by which he conveyed the lands of 
X. (b), as therein described, to me [or otherwise, as the 
case may be, specifying the connecting title, of any, and 
the nature of the right conveyed or assigned. State the 
term of the assignee’s entry, and other particulars, if 
any, which ought to be specified (c).| In witness 
whereof [insert a testing clause in the usual Jorm (d) |. 


Notr.—Before being presented for registration 

along with the disposition or other deed and 

rarrant of registration thereon, the assigna- 

tion must be docqueted in or as nearly as 
may be (e) in the form following, viz. : 


SCHEDULE (M.) "5 


“ Docqueted with reference to warrant of registra- 
tion on behalf of C\D., written on the said 
disposition [07 other deed, as the case may 
be |.” 

The docquet shall be signed by the person or his 
agent or agents signing the warrant (/). 


Nomz: 


Assignation of an unrecorded Conveyance written upon 
the Conveyance (a). 


I, A.B., in consideration of, dc. [or otherwise, as 
the case may bel, hereby assign to C\D., and his heirs 
and assignees [or otherwise, as the case may be], the 
foregoing disposition [or other deed, as the case may 
be| of the lands of X. (0), as therein described, granted 
in my favour [or otherwise, as the case may be, specifying 
the connecting title and the nature of the right conveyed 
or assigned. State the term of the assignee’s entry, and 
other particulars, if any, which ought to be specified (¢). 


In witness whereof [insert a testing clause in the usual 
form (d) |. 


/ (a) The stamp-duty is the same asin the case of a disposition 
of the lands for the same consideration. 


(b) By “‘the lands of X.” is meant the general name of the 
lands, or such short description as may sufficiently connect the as- 
signation with the disposition. 


(c) Such as clauses assigning the writs and rents, relieving the 
assignee of feu-duties, public burdens, &c., prior to the date of 
entry, granting warrandice, and consenting to registration. See 
style of disposition in Schedule (B.) No. 1, ante, p. 23. 


(d) See section 38 of the Conveyancing Act as to the present 
requisites of the testing clause. 


(c) There must be no real deviation from the form here pro- 
vided, 


(f) In the same manner as they sign the warrant of registra- 
tion. 
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23. Notarial Instruments in favour of parties ac- 
quiring rights to unrecorded Conveyances (a).—It shall 
be competent to any person having right (b) to an un- 
recorded deed or conveyance (c) originally granted in 
favour of another person to expede a notarial instru- 
ment, in or as nearly as may be (d) in the form of 
Schedule (N.) hereto annexed, setting forth the deed 
or conveyance and the title or series of titles by which 
he acquired right to the same (b), and the nature of 
his right, and to record the deed or conveyance, with 
warrant of registration thereon, in the form or as 
nearly as may be (d) in the form of No. 2. of Schedule 
(H.) hereto annexed (e), and also the notarial instru- 
ment (/), in the appropriate register of sasines; or, 
where it is not desired to record the whole of the deed 
or conveyance, it shall be competent to expede a no- — 
tarial instrument in or as nearly as may be (d) in 
the form of Schedule (J.) hereto ‘annexed (9), setting 
forth generally the nature of the deed or conveyance, 
and containing those portions of the deed or convey- 
ance by which the lands in regard to which the said 
instrument is expede are conveyed, and by which real 
burdens, conditions, provisions, or limitations, if any, 
are imposed, and also setting forth the title or series 
of titles by which the party acquired right to the deed 
or conveyance (b), and to record such notarial instru- 
ment in the appropriate register of sasines; and on 
the deed or conveyance, with such warrant of regis- 
tration thereon, and such notarial instrument in the 
form of the said Schedule (N .), or any similar deed or 
conveyance with warrant of registration and notarial 
instrument expede in virtue of any Act of Parliament 
hereby repealed (h), being so recorded, oronsuch notarial 
instrument in the form of the said Schedule (J.), or any 
similar notarial instrument expede in virtue of any Act 
of Parliament hereby repealed (1), being so recorded, the 
person in whose favour the deed or conveyance and in- 
strument, or the instrument, have or has béen or shall be 
expede and so recorded, shall be in the same position ag 
if the original deed or conveyance had been granted to 
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himself, and, along with a warrant of registration there- 
on, had been recorded in the manner herein-before 
provided (7), of the date of recording the deed or con- 
veyance and notarial instrument or the notarial instru- 
ment (hf). 


(a) This section re-enacts, with verbal alterations, the provisions 
of 8 and 9 Vict. c. 31, sec. 4, which took effect from and after Ist 
October 1845, as regards heritable securities; 21 and 22 Vict. ¢. 
76, sec. 14, which took effect from and after 1st October 1858, as 
regards lands not held burgage; 23 and 24 Vict. c. 143, sec. 10, 
which took effect from and after Ist October 1860, as regards lands 
held burgage. 

The object of the section is to provide a simple mode by which 
any person having right to an unrecorded conveyance may obtain 
infeftment, without recording the series of titles by which he ob- 
tained right. Two forms of notarial instrument are provided, either 
of which may be used for this purpose, the one requiring to be re- 
corded along with, and the other without the original conveyance. 


(b) By general conveyance, service, adjudication, assignation, 
or otherwise. Two or more general dispositions may now be:used 
as connecting links in the series of titles. See section 29 of the 
Conveyancing Act. 


(c) As to the writs included in the words ‘deed or conveyance,” 
see section 3, paragraph 7, ante, p. 6. 


(d) There must be no real deviation from the form here pro- 
vided. 


(e) The form referred to is printed ante, p. 49-50. 


(f) This form of notarial instrument must now be docqueted in 
the form printed in the schedule. Under the former statutes a 
docquet was not essential. 


(g) The form referred to is printed ante, p. 56. This seems the 
preferable of the two forms authorised by this section, as it dis- 
penses with the recording of the conveyance and the docqueting of 
the notarial instrument. 


(h) Viz., by section 4, ante, p. 9. 
(7) Viz., by section 15, ante, p. 46. 


(I) That is to say, such person shall be infeft as at the date of 
recording. 
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SCHEDULE (N.) 


Notarial Instrument (a) in favour of an Assignee (b) to 
an unrecorded Conveyance to be recorded along 
with the Conveyance. 


At there was by [or on behalf of] (c) A.B. 
of Z. presented to me, notary public subscribing, a 
disposition [or other deed or extract, as the case may 
be, specifying the nature of the deed | granted by C.D. 
of Y., and dated [insert date |, by which disposition the 
said C_D. conveyed to HF. all ‘and whole the lands of 
X. (d) as therein described, and which disposition is to 
be recorded along with this instrument; as also there 
was presented to me [ specify the title or series of titles 
by which A.B. acquired right (e), and the nature of his 
right|. Whereupon, dc., as in Schedule (J.) (f) to 
the end. 


Notrt.—Before being presented for registration 
along with the disposition or other deed and 
warrant of registration thereon, the notarial 
instrument must be docqueted in or as nearly 
as may be in the form following, viz. : 
“Docqueted with reference to warrant of 
registration on behalf of A.B., written on 
the said disposition [or other deed as the case 
may be|” ‘he docquet shall be signed by 
the person or his agent or agents signing the 
warrant (9). 


(a) The stamp-duty is 5s. 


(>) Including any person who has right to the unrecorded con- 
veyance. See note (b) ante, p. 77. 


(c) The word “ by” is to be used where the presentation is made 
by the party himself, and the words “on behalf of” are to be used 
where it is made by the party’s agent. 


(d) Give the general name of the lands, or, if there be no general 


name, such short description ag may be sufficient to connect the 
instrument with the conveyance. 


SECTION 24. 19 
e) See note (d) ante, p. 77. 
(f) Schedule (J.) is printed ante, p. 56. 


(g) In the same manner as the warrant itself. 


24. (a) Mode of completing Title by a Judicial 
Factor on a Trust-Estate, dc. (b).—Where in a peti- 
tion (c) to the Court of Session for the appointment of 
a judicial fact or (d) authority has been or shall be 
asked for the completion of a title by such factor to 
any lands (e) forming the whole or part of the estate 
to be managed by such judicial factor, or where a judi- 
cial factor (¢) has applied or shall apply, by petition 
or note, to the said Court for authority to complete a 
title to such lands, either in his own person as judicial 
factor, or in the person of any pupil, minor, or lunatic 
to whom he may have been appointed judicial factor 
(7), and where any petition or note has specified and 
described or shall specify and describe the lands (e) to 
which such title is to be completed, or has referred or 
shall refer to the description of the same, in the form 
or as nearly as may be (g) in the form, of Schedule (B.) 
hereto annexed (1), or of Schedule (G.) hereto annexed (s), 
as the case may be, the warrant granted for completing 
such title shall also so specify and describe the lands 
(e) to which such title is to be completed, or shall so 
refer to the description thereof (1); and such warrant 
shall be held to be a conveyance in due and common 
form of the lands (e) therein specified in favour of such 
judicial factor granted by the person, whether in life 
or deceased, whose estate is under judicial manage- 
ment, or where the estate is that of a pupil, minor, or 
lunatic, in whose person a title has not (4) been made 
up, such warrant shall be held to be such a convey- 
ance in favour of the pupiJ, minor, or lunatic, or of 
the judicial factor appointed to such pupil, minor, or 
lunatic (J), as the case may be, granted by a predecessor, 
or author having such title, or where such judicial 
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factor has been or shall be appointed on an estate 
which shall have been vested in a trustee or former 
judicial factor, such warrant shall be held to be such a 
conveyance granted by such trustee or former judicial 
factor, whether in life or deceased (m), for the pur- 
poses of such estate or trust or factory, to be holden, in the 
case of lands not held by burgage tenure, in the manner and to the effect 
and subject to the provisions enacted and provided in the sixth section of 


this Act in the’case of conveyances in which no manner of holding is ex- 
pressed (0), and in the case of lands held by burgage tenure, to be holden of 


Her Majesty in free burgage (n) ; and such warrant may, with 
warrant of registration thereon, be recorded in the 
appropriate register of sasines as a conveyance in 
favour of such judicial factor or pupil, minor, or 
lunatic, or of the factor on his estate, and being so 
recorded, shall have the same force and effect as if at 
the date of such recording such conveyance had been 
granted to the judicial factor or pupil, minor, or 
lunatic, or the judigial factor appointed to such pupil, 
minor, or lunatic, as the case may be, and recorded in 
the appropriate register of sasines (p): Provided 
always, that for enabling the person in whom such 
lands were last vested, or his representatives, or other 
parties interested, to bring forward competent objec- 
tions against such warrant being granted, or claims 
upon the estate, the Court shall order such intimation 
and service of the petition or note as to them shall 
seem proper (q): Declaring always, that the whole 
enactments and provisions herein contained shall ex. 
tend and apply to all petitions to and warrants by the 
Court of Session under “The Trusts (Scotland) Act, 
1867,” unless in so far as such provisions and enact- 
ments may be inapplicable to the form or objects of 
such petitions or warrants (7). 


(a) This is one of the sections substituted by the Amendment 
Act of 1869. See note (a), ante, p. 1, and note (a), ante, p. 3-4. 

The amendment consists in the insertion of the clauses applic- 
able to the case of completing a title in the person of a pupil 
minor, or lunatic. As the section originally stood, it was limited 
to the case of a judicial factor completing a title in his own person. 
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(0) This section re-enacts, with considerable additions, the 
provisions of 21 and 22 Vict. c. 76, sec. 21, which took effect from 
and after Ist October 1858, as regards land not held burgage; and 
23 and 24 Vict. c. 143, sec. 38, which took effect from and after 1st 
October 1860, as regards land held burgage. 

The object of the section is to simplify the procedure by which 
a judicial factor may make up titles to the estate under his manage- 
ment. There is nothing in the terms of this section to suggest that 
its operation is limited to cases where the person whose estate is 
under judicial management, or the trustee or former factor, was 
infeft. Formerly it was necessary for the judicial factor, after his 
appointment, to apply to the Court for authority to make up titles, 
and on obtaining it raise an action of adjudication. See Bell’s 
Lectures on Conveyancing, first edition, p. 928. 

Section 44 of the Conveyancing Act contains an improved 
provision, under which the interlocutor making the appointment of 
a new trustee or judicial factor, on being recorded, operates infeft- 
ment; but the provision is restricted to cases where a trust title has 
been already completed and recorded, and is apparently not applic- 
able to curators bonis, factors loco tutoris, or factors loco absentis, 
these officers not being expressly included in the terms “judicial 
factor’’ as used in the Conveyancing Act, and the context of the 
provision being rather repugnant to their being so included. Doubts 
have been expressed by Dr Mowbray, W.S. (Hendry’s Styles, p. 121) 
as to the effect of this section of the Conveyancing Act, combined 
with section 67, which repeals generally all statutes at variance with 
the provisions of the Conveyancing Act. There seems, however, to 
be no ground for supposing that the Conveyancing Act operates as a 
repeal of the section of the Consolidation Act now under considera- 
tion in cases where the trust title has not been already completed 
and recorded, seeing that section 44 of the Conveyancing Act is 
expressly restricted to the case of a trust title having been already 
completed and recorded. But recourse must be had to the provision 
of the Conveyancing Act, where previous trustees or judicial factors, 
properly so called, have already taken infeftment. 


(c) Under the corresponding sections of the statutes now con- 
solidated, a judicial factor required, after his appointment, to present 
a special application for authority to make up titles. The Trusts 
Act of 1867 (30 and 31 Vict. c. 97, sec. 15) first permitted an 
application for such authority to be contained in the original petition 
for the appointment of the factor, and this is rendered com- 
petent also by the present section ; but the practice of the Court is 
first to appoint the factor, and thereafter, on his motion, to grant 
the authority craved. See the case of Russell v. Russell, 14th 
November 1874, 2 Rettie 98, which, though not exactly in point, 
illustrates the general practice of the Court. 


(d) Including, by section 3, paragraph 16, ante, p. 8, judicial 
factors or curators bonis to persons under incapacity, factors loco 
tutoris, factors loco absentis, and all judicial managers. 

EF 
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(e) Including, by section 3, paragraph 13, ante, p. 8, all heri- 
table subjects, securities, and rights. There seems to be nothing 
in the context of this section against the term “lands” being held 
to include heritable securities. 


\\ (Ff) Where there is a ward, pupil, minor, or lunatic, it is in his 

| person that the title should be completed; and, on the other hand, 

' where a judicial factor is appointed on a trust estate in consequence 
of the non-acceptance or death of the trustees, &c., it is necessary, 
there being no existing dominus of the estate, that the title be 
completed in the person of the judicial factor. See the case of Scott, 
21st February 1856, 18 D. 624, where it was expressly held that a 
curator bonzs is i titulo to convey his ward’s estate although the 
feudal title be completed in the person of the ward; and the opinion 
of Lord Curriehill and other judges in the case of Maconochie, 3d 
February 1857, 19 D. 372. The inconveniences resulting from 
making up titles in the person of a judicial guardian, instead of in 
the person of the ward, are illustrated by the case of Duff v. Gorrie, 
23d May 1849, 11 D. 1054, and are only partially remedied by 
section 14 of the Trusts Act, quoted in note (r) infra. It is, how- 
ever, believed that there is a great deal of erroneous practice in this 
matter, though the Court are in such cases in the habit of disallow- 
ing the expense incurred by a judicial guardian at the expiration of 
his office in conveying the estate from himself to. his ward. 

It may be observed that section 9 of the Conveyancing Act, by 
vesting a personal right to lands in heirs without service or other 
procedure, has rendered: it unnecessary in most cases for a judicial 
guardian to make up titles at all, unless he requires to sell or 
burden the lands. 


(g) There must be no real deviation from the form prescribed. 


(2) For the words “Schedule (E) hereto annexed,’ substitute 
the words ‘“‘ Schedule O. annexed to the Conveyancing Act.” See 
section 11, ante, p. 89, and section 61 of the Conveyancing Act. 


(t) Such description by reference merely was for the first time 
authorised by the present enactment. 


(k) Already, 
(7) See note (f) supra, 


(m) Section 44 of the Conveyancing Act seems to operate a 
repeal of this clause in the case of judicial factors on trust-estates, 
but not in the case of curators bonis, factors loco tutores, or 
factors loco absentis. See note (b) supra, 


(n) By section 25 of the Conveyancing Act the distinction 
between lands held feu and lands held burgage is abolished, inter 
alia, in so far as regards the completion of titles. 


(0) The part of the sixth section here referred to is now virtually 
repealed ; see ante, pp. 25 and 26. 
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(p) The effect of this enactment is anomalous—the mere re- 
cording of the warrant completes the title of the judicial factor or 
of the ward, as the case may be, no matter whether the title pre- 
viously stood on a completed infeftment or on a personal right to 
the lands. 

By section 3, paragraph 7, ante, p. 6, warrants to judicial fac- 
tors, &c., to make up titles are included in the words “deed” or 
‘* conveyance.” 


(q) The petition or note generally prays for intimation on the 
walls and in the minute book in common form, for service on such 
of the parties interested as are not themselves applicants in the 
petition or note, and for an order on them to lodge answers, if so 
advised, within eight days. 


(r) The following are the provisions of the Trusts Act of 1867 
(380 and 31 Vict. c. 97) here referred to :— 


“12. Appointment of new Trustees by the Court.—When trustees 
“cannot be assumed under any trust deed, or when any person who 
‘is the sole trustee acting under any such trust deed has become 
insane, or incapable of acting by reason of physical or mental 
disability, the Court may, upon the application of any party 
having interest in the trust estate, after such intimation and 
inquiry as may be thought necessary, appoint a trustee or trustees 
under such trust deed, with all the powers incident to that office ; 
and on such appointment being made, in the case of any person 
becoming insane or incapable of acting as aforesaid, such person 
shall cease to be a trustee under such trust deed; and the Court 
may on such application grant a warrant to complete a title to 
“any heritable property forming part of the trust estate in favour 
of the trustee or trustees so appointed, which warrant shall 
“specify and describe the heritable property to which it is ap- 
plicable, and shall also specify the moveable or personal property, 
or bear reference to an inventory appended to the petition to the 
Court in which such moveable or personal property is specified ; 
“and such warrant shall be effectual as a conveyance of such 
heritable property in favour of the trustee or trustees so ap- 
pointed, in like manner and to the same effect as a warrant in 
favour of a judicial factor granted under the authority of the 
‘ 38th section of ‘The Titles to Land (Scotland) Act 1860,’ and 
shall also be effectual as an assignation of such moveable or per- 
sonal property in favour of the trustee or trustees so appointed. 

“14, Completion of Title by the Beneficiary of a lapsed Trust.— 
When any person shall be entitled to the possession for his own 
absolute use of any heritable property or moveable or personal 
property the title to which has been taken in the name of any 
‘ trustee, or cwrator bonis, or factor loco absentis, or factor loco tutoris, 
or judicial factor, or other person who has died or become incapable 
“‘ of acting, without having executed a conveyance of such property, 
“it shall be lawful for the person beneficially entitled to such pro- 
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‘“ nerty to apply by petition to the Court for authority to complete 
“a title to such property in his own name, and such petition shall 
‘‘ specify and describe the heritable property, and refer to an inven- 
‘“‘ tory in which the moveable or personal property is specified, to 
“‘ which such title is to be completed; and after such information 
“and inquiry as may be thought necessary it shall be lawful for 
‘‘ the Court to grant a warrant for completing such title as aforesaid, 
‘“‘ which warrant shall specify and describe the heritable property to 
‘‘ which it is applicable, and shall also specify the moveable or per- 
“sonal property, or shall bear reference to an inventory appended 
“to the petition in which such personal property is specified ; and 
“such warrant shall be effectual as a conveyance of such heritable 
“« property in favour of the petitioner in like manner and to the same 
“ effect as a warrant in favour of a judicial factor granted under the 
“ authority of the 38th section of ‘The Titles to Land (Scotland) 
“* Act, 1860,’ and shall also be effectual as an assignation of such 
“‘ moveable or personal property in favour of the petitioner.” 

Tt has been held that section 14, above quoted, applies only to a 
beneficiary, and not to the assignee of a beneficiary. Macknight, 20th 
March 1875, 2 Rettie 667. 

“The Titles to Land (Scotland) Act, 1860,” referred to in the 
sections above quoted, is one of the statutes repealed by section 4 
of the present Act, section 163 of which, however, provides that, 
““ notwithstanding the repeal of the said Acts, the same shall be 
“held to be still in force so far as regards any reference which may 
‘be made to them or any of them in any statute not hereby 
“ yepealed, and to the effect of giving full effect to such reference.” 


(s) Schedule (G.) is printed ante, p. 45. 


25. Mode of completing Title by a Trustee in 
Sequestration, and by Liquidators of Joint Stock Com- 
pames (a).—It shall be competent to a trustee on a 
sequestrated estate (b), or to liquidators, official or 
voluntary, appointed for the purpose of. winding up a 
joint stock company (c), to expede a notarial instru- 
ment, setting forth the act and warrant of confirma- 
tion in favour of such trustee, or the appointment of 
such liquidators, official or voluntary, respectively, and 
specifying the lands belonging to the bankrupt or 
company to which a title is to be completed, and the 
title by which such lands are held by the bankrupt or 
company, in or as nearly as may be (d) in the form of 
Schedule (O.) hereto annexed (e), and when the lands 
consist of heritable securities by a notarial instrument 
in or as nearly as may be (d) in the form of Schedule 
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(LL.) hereto annexed, and to record such notarial in- 
strument in the appropriate register of sasines; and on 
such notarial instrument or any similar notarial instru- 
ment expede in virtue of any Act of Parliament here- 
by repealed (f) being so recorded, the trustee or 
liquidators in whose favour the same shall have been 
or shall be so recorded shall be held to be in all respects 
in the same position as if the bankrupt or company, or 
any previous trustee or liquidator, had granted a con- 
veyance of the lands contained in the notarial instru- 
ment in favour of such trustee or such liquidators, 
to be holden in the case of lands not held by burgage tenure in the manner 
and to the effect, and subject to the provisions enacted and provided in 
section sixth hereof in the case of conveyances where no manner of holding 
is expressed (#) ; and in the case of lands held by burgage tenure to be holden 
of Her Majesty in free burgage (gy), and as if such conveyance 
had been recorded or followed by an instrument of 
Sasine, or of resignation and sasine (7), or notarial instrument, 
in favour of such trustee or of such liquidators, duly 
expede and recorded in the appropriate register of 
sasines at the date of recording such notarial instru- 
ment (k). 


(a) This section merely re-enacts, with verbal alterations, the 
provisions of 21 and 22 Vict. c. 76, sec. 22, which took effect from 
and after 1st October 1858, as regards lands not held burgage ; and 
23 and 24 Vict, c. 143, sec. 15, which took effect from and after Ist 
October 1860, as regards lands held burgage. ‘The object of the 
section is to provide a simple mode by which infeftment may be 
taken by a trustee in a sequestration or liquidators of joint stock 
companies. 


(6) Under the Bankruptcy Act of 1856 (19 and 20 Vict. c. 79), 
the trustee may sell the bankrupt’s heritable estate without making 
up a feudal title thereto ; see sections 102 and 105 of that Act. 
But as a disponee or a heritable creditor who has acquired right 
from the bankrupt prior to the sequestration, may, by taking infeft- 
ment before the trustee, obtain a preferable title, the trustee ought 
to make up a feudal title in his own person wherever it is requisite 
to exclude such preferences. 


(c) Under the Companies Acts of 1862 and 1867. 
(d) There must be no real deviation from the form here provided. 


(ce) From the immediately succeeding clause it will be seen that 
the form in Schedule (0.) is not applicable to heritable securities. 
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Where the bankrupt or the company is not infeft, the trustee or 
the liquidators may, if he or they prefer, take infeftment under the 
provisions of section 23 of this Act, using, as one of the connecting 
links in the series of titles, the trustee’s act and warrant, or the 
liquidators’ appointment, as the case may be. 


(f) Vizt. by section 4, ante, p. 9. 


(g) By section 25 of the Conveyancing Act the distinction 
between lands held feu and lands held burgage is abolished, inter 
alia, in so far as regards the completion of titles. © 


(h) The part of the sixth section here referred to is now virtually 
repealed ; see ante, pp. 25 and 26. 


(z) Now apparently incompetent; see note (a), ante, p. 52. 


(k) That is to say, the trustee or liquidator is to be deemed and 
held duly infeft as at the date of recording the notarial instrument, 
however the title may have previously stood. 


SCHEDULE (0.) 


Notarial Instrument (a) in favour of a Trustee in a 
Sequestration or of Liquidators of Joint-Stock 
Companies. 


At there was by [or on behalf of] () 
A.B., as trustee on the sequestrated estate of C.D. [or 
as liquidator for winding up the, specify name of com- 
pany, or partner thereof for whom liquidator acts | pre- 
sented to me, notary public subscribing, a disposition 
Lor other deed or extract, as the case may be}, [insert 
date |, recorded in the [ specify register and date of re- 
cording |, by which, dc. [specify the title or series of 
titles by which the bankrupt, or company, or partner 
thereof, as the case may be, held the lands |, as also 
there was presented to me an extract act and warrant 
of confirmation in favour of the said A.B., dated 
[ansert date] [or here specify the appointment of the 
hiqudator or liquidators, and the date thereof i} 
Whereupon, e., as in Schedule (J.) to the end (c) 


(a) The stamp duty is 5s. 
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(6) The word “ by”’ is to be used when the presentation is made 
by the trustee himself; and the words ‘on behalf of” are to be 
used when it is made by his agent. 


(c) See ante, p. 56, 


SCHEDULE (LL.) 


Form of Instrument (a) in favour of a Trustee on a 
Sequestrated Estate, or of Liquidators of a Joint- 
Stock Company in right of an Heritable Security. 


At there was by [07 on behalf of | (6) A.B. 
oe him, as in Schedule (O.)| presented to me, de. 
as in Schedule (HH.) down. to and including descrip- 
tion of lands and reference to real burdens, if any | (c). 
As also there was presented to me extract act and 
warrant of confirmation in favour of the said A.B. 
[or here specify the appointment of the liquidator or 
liquidators|, dated [insert date], whereby the said 
A.B., as trustee [or liquidator, or as the case may bel, 
has right to the said bond and disposition in security 
[or as the case may be]. [Lf the bankrupt or company 
or partner is not the original creditor, here specify 
shortly the title or series of titles by which the bankrupt 
or company or partner acquired right to the debt. 
Whereupon, cc. [as in Schedule (J.) to the end| (d). 


(a) The stamp duty is 5s. 
(b) See note (b) to the preceding schedule. 
(c) That is to say, in the words of Schedule (HH.)— 


‘Presented to me, notary public subscribing, a bond and dis- 
“ position in security [or other security, or extract, as the case may be], 
“ dated [insert date, and where recorded in the register of sasines insert 
“ date of recording, and specify register of sasines, and where sasine 
“ has been eapede thereon, add, and sasine thereon, recorded in the 
“< (specify register of sasines) on the (insert date),] granted by C.D. 
“ linsert designation] in favour of E.F. [insert designation], by which 
“bond and disposition in security [or, as the case may be] the 
“said C.D. bound and obliged himself [insert the personal obli- 
“ gation so far as necessary, and disposition of the lands in security, 
“ with the description of them, and also all real burdens, &c., af any, all 
‘ag set forth at full length or by reference in the bond and disposition 
“ or other security|.” 
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(d) See ante, p. 56. 


26. Herituble Property conveyed for Religious or 
Educational Purposes to vest in Disponees or their 
Successors (a).—Wherever lands (b) have been or may 
hereafter be acquired by any congregation, society, or 
body of men associated for religious purposes, or for 
the promotion of education, including the General 
Assemblies, Synods, and Presbyteries of the Established 
Church of Scotland, and of all other Presbyterian 
Churches in Scotland, as a chapel, meeting-house, or 
other place of worship, or as a manse or dwelling 
house for the minister of such congregation or society 
or body of men, or offices, garden, or glebe for his 
use, or as a schoolhouse or schoolmaster’s house, 
garden, or playground, or as a college, academy, or 
seminary, or as a hall or rooms for meeting for the 
transaction of business, or as part of the property 
belonging to such congregation, society, or body of 
men, and wherever the conveyance (c) or lease of such 
Jands has been or may be taken in favour of the 
moderator, minister, kirk session, vestrymen, deacons, 
managers, or other office bearers, or office bearer of 
such congregation or society or body of men, or any of 
them, or of trustees appointed, or to be from time to 
time appointed, or of any party or parties named in 
such conveyance (c), or lease in trust for behoof of the 
congregation or society or body of men, or of the 
individuals comprising the same, such conveyance (c), 
when recorded with warrant of registration thereon in 
terms of this Act (d), or when followed ,by notarial 
instrument expede, and with warrant of registration 
thereon recorded in terms of this Act (e), or such lease, 
shall not only vest the party or parties named therein 
in the lands thereby feued, conveyed, or leased, but 
shall also, after the death or resignation or remoyal 
from office of such party or parties, or any of them, 
effectually vest their successors in office for the time 
being chosen and appointed in the manner provided 
or referred to in such conveyance (c) or lease, or if no 
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mode of appointment be therein set forth or prescribed, 
then in terms of the rules or regulations of such 
congregation or society or body of men, in such lands 
(6), subject to such and the like trusts and with and 
under the same-powers and provisions as are contained 
or referred to in the conveyance or lease given and 
granted to the parties disponees or lessees therein, 
and that without any transmission or renewal of the 
investiture whatsoever, anything in such conveyance 
(c) or lease contained to the contrary notwithstanding 
(7): And the provisions of this section shall apply 
also to all trusts for the maintenance, support, or 
endowment of ministers of religion, missionaries, or 
schoolmasters, or for the maintenance of the fabric of 
churches, chapels, meeting houses, or other places of 
worship, or of manses or dwelling houses or offices for 
ministers of the gospel, or of schoolhouses or school- 
masters’ houses, or other like buildings. 


(a) This section merely re-enacts, with verbal alterations, the 
provisions of 13 Vict. c. 13, secs. 1 and 3, which took effect from 
and after 17th May 1850, asextended to trusts for the support of 
ministers or the maintenance of churches, schools, &c., and made 
applicable to feu-duties by 23 and 24 Vict. c. 143, sec. 132, which 
took effect from and after 1st October 1860. 

The object of the section is to obviate the necessity of making 
up titles by the successors in office of trustees for religious or 
educational purposes. 

Section 45 of the Conveyancing Act extends the effect of this 
enactment to every case where ew officio trustees have been appointed 
and have completed their title by infeftment. 


(b) Including, by section 3, paragraph 13, ante, p. 8, all heritable 
subjects, securities, and rights. Ofcourse, heritable securities cannot 
be acquired for most of the uses here specified ; but they may be 
acquired “as part of the property belonging to such congregation,” 
&c., or of “trusts for the maintenance, support, or endowment of . 
ministers,” &. , 


(c) Including, by section 3, paragraph 7, ante, p. 6, not merely 
conveyances properly so called, but also heritable securities, &e. 


(d) Viz., under sections 12, 15, or 22; or, in the case of herit- 
able securities, under section 120. 


(e) Viz., under sections 17, 19, or 23; or, in the case of herit- 
able securities, under section 124. 
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(f) As to the casualties payable by such parties to the superiors 
of the lands, see section 113 of the present Act, and section 5 of the 
Conveyancing Act. 


27. (a) Services to proceed by Petition to the Sheriff. 
(b)—From and after the commencement of this Act (c) 
it shall not be competent to issue brieves from 
Chancery for the service of heirs, or for any person to 
obtain himself served heir by virtue of any such brieve, 
or otherwise than according to the provisions of this 
Act(d); and every person desirous of being served 
heir to a person deceased, whether in general or in 
special, and in whatsoever character (e), and whether 
the lands which belonged to such person deceased were 
(f) held by burgage tenure, or were (f) not held by 
burgage tenure, shall present a petition of service to 
the Sheriff(g) in manner hereinafter set forth (/). 


(a) Here commences the part of the Consolidation Act dealing 
with the services of heirs, extending from this to the 58th section 
inclusive, and re-enacting, with considerable alterations and addi- 
tions, the provisions of the Services of Heirs Act of 1847 (10 and 
11 Vict. c, 47), as extended to burgage subjects by the Titles to 
Land Act of 1860 (23 and 24 Vict. c. 143). 


(b) This section re-enacts, with slight alterations, the provisions 
of 10 and 11 Vict. c. 47, secs. 1 and 2, which took effect from and 
after 15th November 1847, as extended to burgage subjects by 23 
and 24 Vict. c, 143, sec. 7, which took effect from and after lst 
October 1860. 

The object of the section is to substitute, in place of the pro- 
cedure existing prior to the Act of 1847, an improved procedure 
by means of which a person may be judicially declared heir of an 
ancestor. 

The Conveyancing Act has rendered service unnecessary for the 
transmission of a personal right to lands, but has not rendered it 
unnecessary for the completion of a feudal title and the acquisition 
of a real right in lands. Section 10 of that Act provides a special 
form of petition applicable to the case of a proprietor with merely 
a personal right having intervened between the proprietor last infeft 
and the petitioner. 


(c) Viz., from and after 3lst December 1868. 


(d) The Consolidation Act generally proceeds on the principle of 
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superseding, but not abolishing, the old forms. See section 163. 
But an exception is here made in the case of services, the old law 
and practice being rendered incompetent. As to the now obsolete 
procedure by brieve of inquest from Chancery, see Bell’s Lectures 
on Conveyancing, Ist edition, p. 1000, and Juridical Styles, 3d 
edition, vol. 1. p. 369. 


(e) Viz., as heir of line, heir of provision, or heir of tailzie and 
provision. 


(/) Here read as inserted the words “ prior to 1st October 1874,” 
the date of the commencement of the Conveyancing Act, section 25 
of which abolishes the distinction between lands held burgage and 
lands held feu. 


(g) By the interpretation clause (section 8, paragraph 8), ante, p. 5, 
the word “ Sheriff” extends to and includes “ the Sheriff and Steward 
of any county or stewartry and his substitute, and the Sheriff of 
Chancery and his substitute.” The respective jurisdictions of the 
Sheriff or Steward of a county and the Sheriff of Chancery are speci- 
fied in section 28. 


(h) Viz., by sections 28 and 29 of the Consolidation Act; or (in 
the case of a proprietor with only a personal right having intervened 
between the proprietor last infeft and the petitioner) by section 10 
of the Conveyancing Act. 


28. Petition to be presented to the Sheriff of the 
County or to the Sheriff of Chancery (a).—In every 
case in which a general service (b) only (c) is intended 
to be carried through, such petition shall be presented 
to the Sheriff (d) of the county within which the de- 
ceased had at the time of his death his ordinary or 
principal domicile, or, in the option of the petitioner, 
to the Sheriff of Chancery (e), and if the deceased had 
at the time of his death no domicile within Scotland 
(f), then in every such case to the Sheriff of Chancery; 
and in every case in which a special service (b) is in- 
tended to be carried through, such petition shall be 
presented to the Sheriff (d) within whose jurisdiction 
the lands or the burgh containing the lands in which 
the deceased person died last vest and seised are situ- 
ated, or, in the option of the petitioner, to the Sheriff 
of Chancery (e), and in the event of the lands being 
situated in more counties than one, or in more burghs 
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than one if such burghs are in different counties, then 
in every such case to the Sheriff of Chancery (q). 


(a) This section merely re-enacts the provisions of 10 and 11 
Vict. c. 47, sec. 3, which took effect from and after 15th November 
1847. Its object is to define the respective jurisdictions of the 
Sheriff of the county and the Sheriff of Chancery. 


(b) Aso the distinction between a general service and a special 
service, see sections 46, 47, 48, and 49, 


(c) The word “only” is here used to signify that a special 
service is not also sought, seeing that it is competent, under section 
48, in a petition for special service to pray also for general service 
in the same character. 


(d) Including, by the interpretation clause (section 8, para- 
graph 3), ante, p. 5, the Sheriff and Steward of any county or 
stewartry, and his substitute. 


(e) The words ‘“ Sheriff of Chancery” are declared by the inter- 
pretation clause (section 3, paragraph 3) ante, p. 5, to extend to 
and include ‘“ the Sheriff of Chancery and his substitute under this 
‘Act, or under the Act of the 10th and 11th Victoria, chap. 47,’ 
the office having been created by the latter Act. 


(f) Or if the domicile is doubtful or unknown; see section 34. 


(g) It will be observed that there is no case in which the peti- 
tion may not be presented to the Sheriff of Chancery; and as there 
is nO express provision in section 80 as to the induciw of a petition 
of special service to the Sheriff of the county, where the deceased 
died abroad, the safe course is to present such a petition to the 
Sheriff of Chancery, 


29.° Nature and Form of Petition (a).—Every 
petition for service shall be subscribed by the petitioner 
(b), or by a mandatory specially authorised for the 
purpose (c), and shall be in the form, or as nearly as 
may be (d) in the form, of one or other (e) of the 
Schedules (P.) and (Q.) hereunto annexed, and shall, 
under the exceptions after mentioned (/), set forth 
the particulars which, according to the law and prac- 
tice existing prior to the 15th day of November 1847 
(g), had been in use to be set forth with reference to a 
service sought to be carried through in any claim pre- 
sented to a jury summoned under a brieve of inquest 
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(h), and shall pray the Sheriff (7) to serve the petitioner 
accordingly: Provided always, that it shall not be 
necessary in such petition to set forth in any case the 
value of the lands either according to new or old extent, 
or the valued rent thereof, or of whom the lands are 
held, or by what service or tenure they are held, or in 
whose hands the same have been since the death of the 
ancestor, or whether or how long the same have been 
in non-entry, or that the petitioner is of lawful age, or 
that the ancestor died at the faith and peace of the 
Sovereign (k), but that in setting forth the death of 
the ancestor there shall also be set forth the date at or 
about which the said death took place, and in cases of 
general service, except as hereinafter provided (i), the 
county or place in which the deceased at the time of 
his death had his ordinary or principal domicile, and 
that in every case in which the petitioner claims to be 
served heir of provision, or of taillie and provision, 
whether in general or special, the deed or deeds under 
which he so claims shall be distinctly specified (m). 


(a) This section merely re-enacts, with verbal alterations, the 
provisions of 10 and 11 Vict. c. 47, sec. 4, which took effect from 
and after 15th November 1847. Its object is to provide a form for 
the petition substituted for the brieve of inquest. 


(6) With his usual signature. 


(c) No particular form of mandate is prescribed by the statute. 
The following form may be used and adapted’ to the particular cir- 
cumstances :—I, A.B, [here name and design the intending petitioner, 
and specify his relationship to the deceased], hereby authorise and 
empower Y.Z. [here name and design the mandatory] to procure me 
duly and lawfully served [here quote from the intended prayer of the 
petition|; and for that purpose as my mandatory to sign and present 
any petition for service that may be necessary or expedient; to 
obtain extracts from Chancery; and generally to do everything 
that may be necessary or expedient in the premises on my behalf. 
In witness whereof, &c. 

Where the petition is to be presented under section 10 of the 
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other purposes, such as a commission and factory, or a conveyance 
to the mandatory. 


(d) There must be no actual deviation from the form pre- 
scribed. . 


(e) According as the petition is for general or for special service. 
(f) Viz., in the proviso at the end of this section. 


(g) Viz., the date from and after which the Service of Heirs 
Act (10 and 11 Vict. c. 47) came into operation. 


es 


(4) The number of these particulars depended on whether the 
service was general or special. In the case of a general service 
there was set forth (1) that the deceased ancestor died at the faith 
and peace of the Sovereign, (2) that the claimant was his nearest 
and lawful heir, and (3) that the claimant was of lawful age. The 
proviso at the end of this section renders it unnecessary to set forth 
the first and the third of these particulars. 

In the case of a special service there was set forth (1) that the 
deceased ancestor died at the faith and peace of the Sovereign, last 
vest and seised in the particular lands, (2) that the claimant was 
his lawful and nearest heir in the said lands, (3) that the claimant 
was of lawful age, (4) that the lands were now worth so much 
yearly, and were of a specified value in time of peace, (5) that the 
lands were held of and under the Sovereign or other superior, as 
the case might be, (6) the service or tenure by which the lands were 
held, and (7) in whose hands the lands had been since the ances- 
tor’s death, and why and how long they had been in non-entry. 

The proviso at the end of this section renders it unnecessary to 
set forth any of these particulars except (1) that the deceased an- 
cestor died last vest and seised (i.e. last infeft) in the particular 


lands, and (2) that the claimant is his lawful and nearest heir in 
the lands. 


(i) The Sheriff (or Steward) of the county or the Sheriff of 
Chancery, as the case may be. See section 28, ante, p. 91. 


(k) See note (h) supra. As to the meaning of these particulars 
now dispensed with, see Bell’s Lectures on Conveyancing, Ist ed., 
p. 1001, and Juridical Styles, 38d ed., vol. i, p. 381. 


(!) Viz., by section 34, which provides that if the deceased 
died upwards of ten years prior to the date of presenting the 
petition, it shall not be necessary to state or prove the county 
within which the deceased had his domicile. 


(m) The schedules show how the deeds are to be specified. 
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SCHEDULE (P.) 
Form of Petition of General Service. 


Unto the Honourable the Sheriff of [specify the 
county, or say “of Chancery,”| (a) the petition of 
A.B. {here name and design the petitioner |, 


Humbly showeth, 
That the late C.D. [here name and design the an- 
cestor to whom service is sought| died on or about the 


day of , and had at the time of his 
death his ordinary or principal domicile in the county 
of [or furth of Scotland, as the case may be. 


[In cases where the deceased died upwards of ten years 
before the date of the petition, and the petitioner cannot 
ascertain the place of the domicile (b), say that the late 
C.D. [here name and design the ancestor to whom ser- 
vice 1s sought] died on or about the day of 

, but the petitioner is unable to prove at 
what place the deceased had his ordinary or principal 
domicile at the time of his death |. 

That the petitioner is the eldest son [or state what 
other relationship or character of heir the petitioner 
bears| and nearest lawful heir in general of the said 
C.D. If the service is as heir of provision, say that 
the petitioner is the eldest son [or state what other 
relationship or character of heir the petitioner bears | 
and nearest lawful heir of provision in general of the 
said C.D., under and by virtue of a deed [specify the 
deed of provision] executed by #.F'., dated the 
day of , or otherwise describe the deed so as 
to clearly identify it, or, if the service 1s as her of 
tailzie, say that the petitioner is the eldest son [or 
state what other relationship, &c. the petitioner bears |, 
and nearest and lawful heir of tailzie and provision in 
general of the said C.D., under and by virtue of a dis- 
position and deed of entail granted by H.F., dated the 
; day of , and recorded in the regis- 
ter of tailzies the day of , whereby 
the said H.F. conveyed the lands of MW. to and in favour 
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of J.K. [here set forth the destination or such part 
thereof as may be deemed necessary, or say, and the 
other heirs therein mentioned]; but always with and 
under the conditions, provisions, and prohibitory, irri- 
tant, and resolutive clauses, [or clause authorising 


‘registration in the register of tailzies (c), as the case 


may be|, contained in the said recorded deed of entail, 
and here referred to as at length set forth therein (d). 


May it therefore please your Lordship to serve 
the petitioner nearest and lawful heir in 
general to the said C.D. [or whatever other 
character of heir is sought to be established, 
here set wt forth |. 

According to Justice, &c. 
[ Signed by the petitioner or his mandatory. | (e) 


(a) See section 28, ante, p. 91. 
(0) See section 34, post. 


(c) Under section 14, ante, p. 45, an express clause authorising 
registration in the register of tailzies is equivalent to the prohibi- 
tory, irritant, and resolutive clauses of a deed of entail. 


(d) The mode of reference here authorised is practically the 
same as is permitted by section 9, ante, p. 33. By the interpre- 
tation clause (section 8, paragraph 7), ante, p. 6, the words “‘ deed”? 
and ‘‘ conveyance” extend to and include petitions for service. 


(e) See note (c) to section 29, ante, p. 93. 


—— 


SCHEDULE (Q.) 
Form of Petition of Special Service. 


Unto the Honourable the Sheriff of [specify the 
county, or say “of Chancery,”| (a) the petition of 
A.B. [here name and design the petitioner, 

Humbly showeth, 

That the late C.D. [here name and design the an- 

cestor | died on or about the day of 


SCHEDULE (Q.) 37 


[state the month and the year at full length] last vest 
and seised (b) in [here describe or refer as iin Schedule (B) 
(c), or Schedule G. (d), to the lands with reference to 
which the service is sought] conform to disposition [or 
other deed or conveyance| dated the day of 
and along with warrant of registration 
thereon, on behalf of the said C.D., recorded in the 
register of sasines | specify register] on 
the day of [or conform to disposition, or 
whatever else was the deed or conveyance on which the 
ancestor's infeftment proceeded, here specify it, dated 
the day of , and to instrument of 
sasine following thereon (e), recorded in the 
register of sasines | specify register | on the 
day of , or otherwise specify the title of deceased 
as recorded in the register of sasines; and when the 
lands are held under a deed of entail, here insert the 
conditions, dec. at full length, or refer to them in or as 
nearly as may be in the form of Schedule (C.) (f), or, 
if desired, refer to them as follows, but always with and 
under the conditions, provisions, and prohibitory, irri- 
tant, and resolutive clauses [ or clause authorizing regis- 
tration in the register of tailzies (9), as the case may 
be,| contained in a deed of entail granted by GH. 
[here name and design the grantor | dated the 
day of , in favour of I.K. [here set forth the 
destination, or such part thereof as may be deemed 
necessary, or say and the heirs therein specified], and 
which conditions, provisions, and prohibitory, irritant, 
and resolutive clauses, [07 clause authorizing registra- 
tion in the register of tailzies (9), as the case may be, | 
are herein referred to, as at length set forth in the said 
deed of entail, which is recorded in the register of 
tailzies on the day of [or as at length 
set forth in the above-mentioned recorded disposition 
or other deed or conveyance in favour of the deceased, 
or as at length set forth in any other recorded deed or 
conveyance. And in every case where there are any 
real burdens, conditions, provisions, or limitations, 
proper to be inserted or referred to, msert them here, or 
G 
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refer to them in or as nearly as may be in the form of 
Schedule (D.) (h) |. 

That the petitioner is the eldest son [or state what 
other relationship. or character the petitioner bears| and 
nearest lawful heir in special of the said C.D. in 
the lands and others foresaid. [Jf the service ts as heir 
of provision, say, that the petitioner is the eldest son 
(or state what other relationship or character the petitioner 
bears) and nearest lawful heir of provision in special of 
the said C_D. in the lands and others foresaid, under 
and by virtue of a deed [or other conveyance| executed 
by ELF. dated [here describe the deed or conveyance b 
ie or otherwise describe it so as clearly to identify it). 
And tf the service is as heir of entail, say, that the peti- 
- tioner is the eldest son (07, state what other relationship or 
character the petitioner bears), and nearest and lawful 
heir of tailzie and provision in special of the said C.D. 
in the lands and others foresaid, under and by virtue 
of the said deed of entail. 

[Lf it is wished to embrace a service in general in the 
same character as that in which special service is sought (2), 
say, That the petitioner is likewise heir in general, or of 
provision in general, ov of tailzie and provision in 
general, or otherwise, as the case may be, of the said C_D.] 

May it therefore please your Lordship to serve the 
petitioner nearest and lawful heir [07 heir of 
provision, or heir of tailzie and provision, or 
otherwise as the case may be|in special of the 
said deceased C.D. in the lands and others 
above described | and where a general service is 
wished, add, and likewise nearest and lawful 
heir (or heir of provision, o7 heir of tailzie and 
provision) in general of the said C.D., or what- 
ever else is the character of heir sought to be es- 
tablished, here set it forth as above |. And where 
the service is as heir of tailzie and provision, say 
here, but always with and under the condi- 
tions, provisions, prohibitory, irritant, and 
resolutive clauses, | or clause authorizing re- 
gistration in the register of tailzies (9), | above 
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referred to [or above written]; and where 
there are real burdens, éc., say, but always 
with and under the real burdens, &c. above 
referred to [or above written]. And where 
there are several parcels of land or separate 
estates (k), here add, if destred, and to grant 
warrant to the Director of Chancery to issue 
separate extract decrees applicable to one or 
more of such parcels of land or separate 
estates. 


According to Justice, &e. 


[Signed by the petitioner or his mandatory (I). 


(a) See section 28, ante, p. 91. 


(6) The word “last” does not refer to the date, but to the words 
“vest and seised,” meaning that the deceased ancestor was the last 
person infeft in the particular lands. 


(c) For Schedule (E.) substitute Schedule O. appended to the 
Conveyancing Act. See ante, p. 39, and section 61 of the Convey- 
ancing Act. 


(d) Schedule (G.) is printed ante, p. 45. 


(e) Although all notarial instruments, including instruments of 
sasine, require a warrant of registration, it is not necessary in referring 
to them to say that they are recorded along with a warrant of registra- 
tion. In the case of a disposition, the warrant of registration indi- 
cates the person on whose behalf the registration has taken place; 
but in the case of a notarial instrument the registration cannot have 
taken place on behalf of anyone but the person expeding it. 


(f) Schedule (C.) is printed ante, p. 36. The alternative 
form here following is practically the same as that given in Sche- 
dule (C). 

(g) Under section 14, ante, p. 45, an express clause authorizing 
registration in the register of tailzies is equivalent to the prohi- 
bitory, irritant, and resolutive clauses of a deed of entail. 


(h) Ante, p. 38; or in the form of Schedule H. appended to the 
Conveyancing Act. 


(¢) See section 48, post. 
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(k) See end of section 36, post. 


ins (1) See note (c) to section 29, ante, p. 93. 


See additional 
note on the mar- 


ae a 30. Services not to proceed till publication be made 
a.).—When any petition of service shall be presented 
to the Sheriff of any county the service shall not pro- 
ceed until publication shall be made in such county, 
nor until the Sheriff Clerk (b) of the county shall 
have received from the Sheriff Clerk of Chancery (0) 
official notice that publication has been made edictally 
in Edinburgh; and when such petition shall be pre- 
sented to the Sheriff of Chancery, the service shall 
not proceed until publication shall have been made 
edictally in Edinburgh, nor until the Sheriff Clerk 
of Chancery (b) shall have received official notice 
that publication has been made in the county of the 
domicile of the party deceased, when such domicile 
was within Scotland, or the county or counties in 
which the lands are situated, as the case may be; 
and the edictal publication in Edinburgh shall be at 
the office of the keeper of edictal citations in the 
General Register Office, and in the same mode and 
form as in edictal citations (c); and in the county of 
the domicile, and in the county or counties where 
the lands are situated, by affixing on the doors of the 
Court-house, or in some conspicuous place of the Court 
or of the office of the Sheriff Clerk of the county, 
as the Sheriff may direct, a short abstract of the 
petition, and there shall be no farther publication ; 
and the form of such abstract, and the mode or form 
of the official notice of such publications, shall be 
those fixed and declared by the Court of Session, by 
t of Sederunt, in virtue of the powers herein-after 
mentioned (d). 
(a) This section merely re-enacts, with slight alterations, the 
provisions of 10 and 11 Vict. ¢. 47, sec. 7, which took effect from 


and after 15th November 1847. Its object is to give any party 
entitled to oppose the service an opportunity of so doing. 


(b) See interpretation clause, section 3, paragraph 4, ante, p. 5. 
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(c) As to the mode and form of edictal citation, see Mackay’s 
Practice of the Court of Session, vol. i. p. 398, and the Acts of 
Sederunt quoted in note (d) infra. 


(d) Viz., by sections 51 and 162. No Act of Sederunt has been 
passed since the Consolidation Act was passed. Section 162, however, 
provides that until Acts of Sederunt shall be passed under the autho- 
rity of the Consolidation Act all Acts of Sederunt in force under the 
authority of any of the Acts now consolidated shall remain it force. 
Under this provision the Act of Sederunt regulating the publica- 
tion of services and the fees of Sheriff Clerks therein is that of 14th 
July 1847, which after being twice renewed was, with a few altera- 
tions, made permanent by the Act of Sederunt of 17th November 
1849. These Acts of Sederunt are in the following terms :— 


ACT OF SEDERUNT To Recuate Pusiication IN SERVICES, AND 
THE Frrs OF SHERIFF CLERKS THEREIN. 


Edinburgh, 14th July 1847. 
The Lords of Council and Session, in pursuance of the powers 
vested in them by the Act of Parliament passed in the 10th and 
11th years of Her present Majesty’s reign, chapter 47, intituled “ An 
“Act to Amend the Law and Practice in Scotland as to the 
‘‘ Service of Heirs,’’ DectarE :— 


I. That the abstracts to be published in regard to general and 
special services, before the Sheriffs of counties and the Sheriff of 
Chancery, shall be in the forms, or as nearly as may be in the forms, 
following, according to the circumstances of the case :— 


1.—Abstract of Petition for general service, when presented to the 
Sheriff of a County. 

Petition for general service to the Sheriff of [here name the 
county] by A.B. [here name and design the petitioner] as [here mention 
the relationship and character as stated in the petition] in general to 
the deceased O.D. [here name and design the deceased |, whose ordinary 
or principal domicile at the period of his death was in the said 
county. : 

Presented on the [here mention the date of presenting the petition]. 


2.—Abstract of a Petition for special service, when presented to the 
Sheriff of a County. 
Petition for special service to the Sheriff [here name the county | 
by A.B. [here name and design the petitioner | as [here mention the 
relationship and character as stated in the petition] in special to the 
deceased O.D. [here name and design the deceased] in the lands of 
[here mention the general designation: or leading name, and if there be 
more parcels than one, the leading names of the lands described in the 
petition]. oF 
Presented on the [here mention the date of presentong the petiteon ]. 
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3.—Abstract of a Petition for general service, when presented to the 
Sheriff of Chancery. 


Petition for general service to the Sheriff of Chancery by A.B. 
[here name and design the petitioner] as [here mention the relationship 
and character as stated in the petition] in general to the deceased 
C.D. [here name and design the deceased |, whose ordinary or principal 
domicile at the period of his death was in the county of [here name 
at, or who died domiciled furth of Scotland]. nd 

Presented on the [here mention the date of presenting the petition]. 


4.—Abstract of a Petition for special service, when presented to the 
Sheriff of Chancery. 


Petition for special service to the Sheriff of Chancery by A.B. 
[here name and design the petitioner] as [here mention the relationship 
and character as stated in the petition] in special to the deceased 
C.D. [here name and design the deceased] in the lands of [here mention 
the general designation or leading name, and if there be more parcels 
than one, the leading names of the lands described in the petition] 
situate in the county of [here name it, or if in more counties than 
one, say in the counties of and : 

Presented on the [here mention the date of presenting the petition]. 


II. That in making edictal publication of all services, an 
abstract, in the form above prescribed, as suitable to the case, shall 
be left by the Sheriff Clerk of Chancery at the office of the Keeper 
of the Register of Edictal Citations, and shall be entered by him in 
a separate book, to be kept by him for that purpose, and shall be 
printed and published weekly in the printed record of edictal cita- 
tions, which, so far as regards the purposes of this enactment, shall 
be a weekly publication. 


IIT. That the official notices of publication shall be required and 
given by the several Sheriff Clerks, whether of counties or of 
Chancery, in the following forms, or as nearly as may be in these 
forms :— 


1.— Requisition from the Sheriff Clerk of a county to the Sheriff 
Clerk of Chancery. 
[Place and dute.] 
Sir,—I request you to.publish edictally the service, of which an 


abstract is subjoined, and to send me immediate notice of your 
having done so.—I am, &c. 


[Signature and designation. ] 
[Here copy the abstract. ] 


2.—Answer by the Sheriff Clerk of Chancery to the above. 


Edinburgh, [ Date. ] 
Sir,—I have received your requisition of the [date], which I 
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return enclosed, with a certificate of publication annexed to it.— 
Iam, &c. 


[Stgnature and designation. ] 


8.—Certificate of Publication to be so annexed by the Sheriff Clerk 
of Chancery. 


Edinburgh, [ Date. | 


I hereby certify that the before-written abstract was edictally 
published by me this day. 
[Signature and designation. | 


4.— Requisition from the Sheriff Clerk of Chancery to the Sheryg Court 
of a County. 


Edinburgh, | Date. | 


Sir,—I request you to publish in your county the service of 
which an abstract is subjoined, and to send me immediate notice of 
your having done so.—I am, &c. 

[Signature and designation. | 
[Here copy the Abstract. ] 


5.—Answer by the Sheriff-Clerk of the County to the above. 
[Place and date. ] 


Sir,—I have received your requisition of the [date], which I 
return enclosed, with a certificate of publication annexed to it.— 
Iam, &c. 

[Signature and designation. ] 


6.—Certificate of Publication to be so annexed by the Sherif-Clerk of 
the County. 
[ Place and date. | 


I hereby certify that the before-written abstract was duly pub- 
lished in this county by me this day. 


[Signature and designation. ] 


IV. That the requisition for publication above described shall 
be made by the Sheriff-Clerk, whether of a county or of Chancery, 
with whom the petition for service has been lodged, without delay 
after his receiving such petition, in a post-paid letter ; and the publica- 
tion shall be made, and the prescribed answer to such requisition 
shall be returned, likewise in a post-paid letter, without delay. 


V. That when a petition of service is lodged with the Sheriff- 
Clerk of any county, he shall receive from the party presenting the 
same the fee payable to the Sheriff-Clerk of Chancery for the edictal 
publication thereof, and shall, once in each year, at a period and in 
the manner to be appointed under proper authority, make due 
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accounting to the Sheriff-Clerk of Chancery therefor. And when a 
petition of service shall be lodged with the Sheriff-Clerk of Chancery, 
he shall receive from the party presenting the same the fee payable 
to the Sheriff-Clerk of the county in which such service has to be 
published for such publication thereof, and shall, once in each year, 
at a period and in the manner to be appointed under proper autho- 
rity, make due accounting to the Sheriff-Clerk of such county 
therefor. 


VI. And to obviate doubts in regard to the form of extracts of 
decrees of general service, which, in terms of the 25th section of 
the said statute, are limited to certain lands and heritages embraced 
in a particular specification thereof annexed to the petition for ser- 
vice, it is declared that such specification shall be signed by the 
Sheriff-Clerk, but it shall not be necessary that the copy thereof to 
be embodied in such extracts shall be so signed. 


VII. And, until otherwise ordered by Act of Sederunt, the fol- 
lowing fees shall be exigible by Sheriff-Clerks for the business done 
under the foresaid Act of Parliament. 


And the Lords appoint this Act of Sederunt to continue in force 
till the third sederunt-day of May next, and to be printed and pub- 
lished in the usual form. 


D. Boytn, .P.D. 


TABLE OF FEES. 
Frrs To sr Parp IN THE Orricr or CHANOERY. 


Wor extracting decrees of service (including recording), £ s. d. 
each sheet of said extract, or part of a sheet, of 300 
words, : : : : : oD eee) 
For certified copies of proceedings in services, when re- 
quired by the party, each sheet, or part of a sheet, of 
300 words, . : : “ : : 
For inspection of each book of record, having a corre- 
sponding index of reference, . . : ou) 
For inspection of the proceedings in a service, . iG: wa WG 
For searches in the indices in the books of record— 
(1.) For any period not exceeding one year, a 
fee of ; . : . O 
(2.) For any period from 1 year to 10 years in- 
clusive, a fee of . : ; - © 
(3.) For any longer period, : : en 1 
For transmitting the proceedings in a service on the 
warrant of the Court of Session, : 0 
For each attendance to exhibit a book or books of record, 
where the same may be lawfully required, a fee of 0 


= oo 
A. SS 


On 
i) 
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Pres to BE Paw ro Tue Suerirr-CLerK or Caoancery ¢£ s. d. 
AND THE SHERIFF-CLERKS OF CoUNTIES. 


Fee to be received on presenting the petition, whether of 
general or special service, whereof one-half to be re- 
tained by the Sheriff-Clerk receiving it, and the other 
half accounted for by him to the Sheriff-Clerk who 
assists in the publication of the petition, and to cover 
correspondence, framing of abstracts, publication, and 
postages, : 5 ; ; : ee LO 


In General Services. 


For attending at service, and framing and recording 
minutes, : : : : . 9 Oo a % 
Tn litigated cases, the clerk or assistant-clerk to be paid 
for writing the proof, at the rate, per sheet of 300 


words, of . : ; : ; @ @ & 
For general trouble connected with the service, . Ow0, 70 
For writing decree of service, ee ms) 


In Special Services. 


For framing and recording minutes, (including attend- 
ance at the service )— 
For the first sheet, of 800 words, 
Every following sheet, . : : 
For general trouble connected with the service, . 
For writing decree of service, . : : , 
Tn litigated cases, the clerk or assistant-clerk to be paid 
for writing the proof, at the rate, per sheet of 300 
words, of . ; ; : : ; 


SSS =) 
— 
Or 
oooo 


Norr.—In all cases the additional procedure occur- 
ring when the service is opposed, to be paid for by the 
parties according to the rates chargeable by the respective 
Sheriff-Clerks in ordinary business ; and in the case of the 
Sheriff-Clerk of Chancery, according to the rate charge- 
able by the Sheriff-Clerk of Edinburgh, as regulated by 
the Act Ist and 2d Vict. cap. 119. 


Caveats. 


For each caveat (to be effectual for one year), the Sheriff- 
Clerk to receive for his own use, in all cases, a0 


bo 
for) 


ACT OF SEDERUNT ror MAKING PERMANENT A PREVIOUS ACT 
or SEDERUNT IN REGARD TO PuBLIcaTION IN SeRvivEs, Wc. 


Edinburgh, 17th November 1849. 
_ The Lords of Council and Session again renew the Act of 
Sederunt, dated on the 14th of July 1847, regulating the Publi- 
cation in services, with the relative Table of Fees, and declare the 
same permanent, with the following variation and addition, viz. :— 
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1st, That for extracting decrees of service (including recording) 
there shall be paid for each sheet of such extract, or part of a sheet 
of 300 words, 3s. 6d. in place of 2s. as heretofore; and 2d, That 
there shall be paid a fee of 2s. for each service carried through be- 
fore the said Sheriff to such macer or macers of the Court of Ex- 
chequer when the Sheriff sits in that Court, or to such macer or 
macers of the Court of Session, when the Sheriff sits in that Court, 
as shall'be appointed in either case by the Sheriff to officiate as 
macer or macers in the service. 

And the Lords appoint this Act to be inserted in the books of 
sederunt, and to be published in common form. 


D, Borne, PD: 


31. Caveats to be received (a).—The Sheriff Clerk 
(b) shall be bound to receive any caveat (c) against any 
petition of service to be presented to him, and on re- 
ceipt of the petition of service referred to in the 
caveat, or of any official notice of any such petition 
which may be communicated to such Sheriff Clerk, 
such Sheriff Clerk shall within twenty-four hours 
thereafter write and put into the post-office a notice of 
such petition, addressed either to the agent by whom 
or to the person on whose behalf the caveat is entered, 
as may be desired in such caveat, and according to the 
name and address which shall be stated in such 
caveat, the Sheriff Clerk receiving therefor a fee for 
his own use of such amount as shall be fixed by an 
Act of Sederunt as aforesaid (d). 


(a) This section merely re-enacts, with verbal alterations, the 
provisions of 10 and 11 Vict. c. 47, sec. 8, which took effect from 
and after 15th November 1847. 

Its object is to provide a mode by which intimation may be 
secured to any person who intends to object to an anticipated ser- 
vice. 


(>) Extending to and including the Sheriff Clerk of Chancery, 
and the Sheriff Clerk or Stewart Clerk of any county or stewartry 
and their respective deputes. See interpretation clause (section 3 
paragraph 4), ante, p. 5. 


(c) No particular form is required, 


(d) The fee is 28. 6d. See ante, p. 195. 
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32. Petition of Service to be equivalent to a Brieve 
and Claim (a).—A petition of service so presented (0) 
shall, after expiration of the period herein-after men- 
tioned (c), be equivalent to and have the full legal 
effect of a brieve of service duly executed, and of a 
claim duly presented to the inquest (d), according to 
the law and practice existing prior to the 15th day of 
November 1847 (e); and every petition of service, 
without further publication than is herein provided (/), 
and has been or may be directed by Act of Sederunt (9), 
shall be held as duly published to all parties interested, 
and the decree to follow upon such petition shall not be 
questionable or reducible upon the ground of omission 
or inaccuracy in the observance by any officer or 
official person of any of the forms or proceedings 
herein prescribed, or which have been or shall be pre- 
scribed by an Act of Sederunt made in relation to 
petitions of service. 

(a) This section merely re-enacts, with verbal alterations, the 
provisions of 10 and 11 Vict. c. 47, sec. 9, which took effect from 
and after 15th November 1847. 


Its object is to make the new forms of petition authorised by 
the statute equivalent to the forms now abolished. 


(6) Viz., under sections 28, 29, and 30. 
(c) Viz., in section 33. 


(d) As to these old forms, see Juridical Styles, 3d ed., vol. i., p. 
374 et seq. 


(e) That is to say, the date from and after which the Services of 
Heirs Act (10 and 11 Vict: ¢. 47) took effect. 


(f) Viz., by section 30. 
(g) The only Acts of Sederunt are those quoted ante, p. 101 et seq. 


33. Procedure before the Sheriff, and the effect of 
Ius judgment (a).—In regard to all petitions of service 
presented to the Sheriff of Chancery (() or to the Sheriff 
(b) of a county respectively, where the deceased died 
in Scotland, no evidence shall be led and no decree 
pronounced thereon by such Sheriff until after the 
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lapse of fifteen days from the date of the latest publi- 
cation, or where publication is to be made in Orkney 
or Shetland, or the petition is presented to the Sheriff 
of Orkney or Shetland, until after the lapse of twenty 
days from such date; and in regard to all petitions of 
service to be presented to the Sheriff of Chancery (b) 
where the deceased died abroad, no evidence shall be 
taken and no decree pronounced thereon by him until 
after the lapse of thirty days from such date (c); and 
it shall be lawful, after the lapse of the times respec- 
tively above mentioned, to the Sheriff (6) to whom 
such petition of service shall have been presented, by 
himself, or by the provost or any of the bailies of any 
city or royal or parliamentary burgh, or by any justice 
of the peace for any part of the United Kingdom 
wherever such justice of the peace may happen to be 
for the time, whether within the United Kingdom or 
abroad, or by any notary public (d), all of whom are 
hereby authorized to act as commissioners of such 
Sheriff without special appointment, or by any com- 
missioner whom such Sheriff may appoint, to receive 
all competent evidence, documentary and parole, and 
any parole evidence so received shall be taken down 
in writing, according to the practice in the Sheriff 
Courts of Scotland existing prior to the 1st day of 
November 1853 (e), and a full and complete inventory 
of the documents produced shall be made out, and 
shall be certified by the Sheriff or his commissioner 
aforesaid ; and on considering the said evidence the 
Sheriff shall, without the aid of a jury, pronounce 
decree, serving the petitioner in terms of the petition, 
in whole or in part, or refusing to serve the said 
petitioner and dismissing the petition, in whole or in 
part, as shall be just (f); and the said decree shall be 
equivalent to and have the full legal effect of the 
verdict of the jury under the brieve of inquest (9), 
according to the law and practice existing prior to the 


said 15th day of November 1847 (h). 


(a) This section merely re-enacts, with verbal alterations and 
one addition (specified in note (d) znfra), the provisions of 10 and 
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11 Vict. c. 47, sec. 10, which took effect from and after 15th Novem- 
ber 1847. 

Its object is to regulate the procedure and mode of proof under 
the petitions for service authorised by the Act. 

Section 52 of the Conveyancing Act declares that it shall not 
be competent to challenge any decree of service dated before Ist 
October 1874, inter alia, on the ground that evidence was led and 
the decree pronounced before the expiry of the induciz. 


(0) See interpretation clause (section 3, paragraph 3), ante, p. 5. 


(c) Section 52 of the Conveyancing Act secures decrees pro- 
nounced before lst October 1874 from challenge, on the ground that 
they were pronounced before the lapse of the time here mentioned. 


(d) As regards justices of the peace and notaries public, this is 
a new enactment, thus taking effect from and after 3lst Dec. 1868. 
- he words “notary public” mean a “notary public duly 
admitted to practice in Scotland.” See interpretation clause (sec- 
tion 3, paragraph 14) ante, p. 8. 


(e) That is to say, the date from and after which the Sheriff 
Court Act of 1853 (16 and 17 Vict. c. 80) took effect. Section 10 
of that Act substituted for the extended record of the evidence, 
taken by the Sheriff or his commissioner, a note of evidence taken 
by the Sheriff in his own hand, setting forth the witnesses examined 
and the testimony given by each, not by question and answer, but 
in the form of a narrative. The present enactment falls back upon 
the previous practice, both because the evidence may be taken by a 
commissioner, and because it is expedient to have a full record of 
the evidence in case an action of reduction of the service should be 
subsequently raised. The evidence is accordingly taken at full 
length, as nearly as possible in the witnesses’ own words, by the 
clerk of the Sheriff or of the commissioner. The deposition of each 
witness begins thus—“ Compeared A.B. (design him) aged years, 
who being solemnly sworn and interrogated, depones,”’ &c., and ends 
thus—‘ All which is truth, as the deponent shall answer to God.” 
The witness, Sheriff (or commissioner), and clerk sign at the foot of 
each page, and at the end of the deposition of each witness, the 
commissioner and clerk adding to their signatures the words com- 
missioner and clerk respectively. Marginal additions, deletions, or 
interlineations must be authenticated in the usual way. See Shand’s 
Practice of the Court of Session, p. 354. 

By “The Evidence Further Amendment (Scotland) Act, 1874” 
(37 and 38 Vict. c. 64), sections 4 and 5, in every case of a proof in 
a civil cause or proceeding in a Sheriff Court, the Sheriff (including 
Sheriff-Substitute, and any person appointed by a Sheriff to take 
evidence on commission) may, on the motion of any party to the 
cause or proceeding, cause the evidence to be taken down and 
recorded in short-hand. This enactment is obviously not applic- 
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able to the evidence taken by the Sheriff of Chancery or any of the 
persons authorised by this section of the Consolidation Act to act as 
commissioners without special appointment. Whether it can be 
regarded as applicable to evidence under a petition for service when 
taken by an ordinary Sheriff or a commissioner specially appointed 
by him, is very doubtful, and the usual practice ought therefore to 
be adhered to. 


(f) Section 57 of the Conveyancing Act renders it unnecessary 
for the Sheriff of Chancery or for the Sheriff of any county to hold 
a court for the consideration or disposal of any unopposed petition 
for service. 

As to the mode by which the Sheriff’s judgment may be brought 
under the review of the Court of Session, see section 42. 


(9) See Juridical Styles, 3d edition, vol. i., p. 416. 


(h) Viz., the date from and after which the Services of Heirs 
Act (10 and 11 Vict. c. 47) took effect. 


34. Case where Domicile of Party is unknown (a). 
—Where a general service only (b) is intended to be 
carried through by an heir, it shall not be necessary, 
if the deceased died upwards of ten years prior to the 
date of presenting the petition for general service as 
heir to him, to state or prove the county within which 
the deceased had his ordinary or principal domicile at 
the time of his death, or that such domicile was furth 
of Scotland ; but in such cases it shall be sufficient (so 
far as regards the domicile of the deceased) for the 
heir to state in his petition (c), and if required in the 
court of service to make oath, that he is unable to 
prove at what. place the deceased had his ordinary or 
principal domicile at the time of his death: Provided 
always, that in every such case and in every case of 
general service where it is doubtful in what county the 
deceased had his ordinary or principal domicile, the 
petition for general service as heir to the deceased 
shall be dealt with, and all relative procedure shall be 
regulated, in or as nearly as may. be in the same 
manner as if it had been proved that the deceased had 
at the time of his death his ordinary or principal 
domicile furth of Scotland (d). 


SECTION 35. LET 


(a) This section merely re-enacts, with the substitution of ten 
years for forty years, the provisions of 10 and 11 Vict. c. 47, sec. 30, 
which took effect from and after 15th November 1847. 

Its object is to dispense with the necessity of setting forth and 
proving the county or place in which an ancestor long since dead 
had his domicile. See section 29, 


(b) ‘A general service only ” means a general service not com- 
bined, as it may be under section 48, with a special service. 


(c) In the manner shown in Schedule (P.), ante, p. 95. 


(d) The petition must in this case be presented to the Sheriff 
of Chancery ; section 28, ante, p. 91. 


35. Competing Petition may be presented, and 
Sheriff, after recewing evidence, give yudgment (a).— 
It shall be lawful to any person who may conceive that 
he has a right to be served preferable (b) to that of the 
' person petitioning the Sheriff (c) as aforesaid, also to 
present a petition of service to the Sheriff in manner 
and to the effect aforesaid (d), and the same shall be 
proceeded with in manner herein-before directed (e) ; 
and it shall be lawful to the Sheriff (c), if he shall see 
cause, at any time before pronouncing decree in the 
first petition (f), to sist procedure on the first petition 
in the meantime, or to conjoin the said petitions, and 
thereafter to proceed to receive evidence in man- 
ner herein-before (g) directed, allowing each of the 
parties not only a proof in chief with reference to his 
own claim, but a conjunct probation with reference to 
the claims of such other parties; and the Sheriff (c) 
shall, after receiving the evidence, pronounce decree 
on the said petitions, serving or refusing to serve as 
may be just, and shall at the same time dispose of the 
matter of expenses; and when the accounts thereof 
shall be audited and taxed in manner after provided 
(2), such Sheriff (c) shall decern for the same. 


(a) This section merely re-enacts, with slight additions, the 
provisions of 10 and 11 Vict. c. 47, sec. 11, which took effect from 
and after 15th November 1847. 

Its object is to regulate the procedure in the event of a petition 
for service being opposed. 
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(b) See section 40 as to the parties entitled to oppose a service. 


(c) Viz., the Sheriff of the county or the Sheriff of Chancery. 
See section 28, ante, p. 91. 


(d) Viz., in sections 27 to 34 inclusive. 
(e) Viz., in section 33, ante, p. 107. 
(f) Even after taking evidence. 

(g) Viz., in section 33, ante, p. 107. 


(h) Viz.,in section 51; that is to say, accounts in the Sheriff 
Court of Chancery are taxed by the auditor of the Court of Session, 
and accounts in the Sheriff Court of a county are taxed by the 
auditor of such Court. 


36. Recording and Extract of Judgment (a).—On 
the application of the petitioner in whose favour a’ 
decree shall have been pronounced by the Sheriff (), 
the Sheriff Clerk (c) shall forthwith transmit to the 
office of the Director of Chancery the petition on 
which such decree was pronounced, together with 
such decree, the proof taken down in writing as afore- 
said (d), and the inventories of written documents 
made up and certified as aforesaid (d), and also all 
other parts or steps of the process, excepting any 
original documents or extracts of recorded writs pro- 
duced therewith, which after decree is pronounced 
shall be returned, on demand, to the parties produc- 
ing the same; and on the proceedings being so trans- 
mitted to Chancery such decree shall be recorded 
by the Director of Chancery, or his depute, in the 
manner and form directed or approved of or to be 
directed or approved of from time to time by the 
Lord Clerk Register (e); and on such decree being 
so recorded, the Director of Chancery, or his depute 
shall prepare an authenticated extract thereof and, 
where such decree shall have been pronounced by the 
Sheriff of Chancery, shall deliver such extract to 
the party or his agent, and in all other cases shall 
transmit such extract without delay, and without 
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charge or expense against the party in respect of the 
transmission and retransmission, to the Sheriff Clerk 
of the county to be by him delivered to the party or 
his agent in the Sheriff Court; and such proceedings 
and decree shall, both prior and subsequent to the 
said transmission, be at all times patent and open to 
inspection in the office of the Sheriff Clerk, and of 
the Director of Chancery respectively; and certified 
copies shall be given to any party demanding the 
same, on payment of such fees as shall be fixed by 
Act of Sederunt as aforesaid (/'); and in cases where 
an heir is served to an ancestor in several separate 
lands or estates under the same petition, it shall be 
competent for such heir to obtain separate extract 
decrees under the said petition applicable to one or 
more of such parcels of lands or separate estates, pro- 
vided a prayer to that effect is inserted in the petition 
for service (9). 


(a) This section merely re-enacts, with verbal alterations and 
the addition of the last clause, the provisions of 10 and 11 Vict. 
ec. 47, sec. 7, which took effect from and after 15th November 
1847. Its object is to regulate the mode of extracting the Sheriff’s 
decree. 


(b) See interpretation clause (section 3, paragraph 3), ante, 
p. 5. 


(c) See interpretation clause (section 3, paragraph 4), ante, 
p. 5. 


(d) Viz., in section 33. 


(e) Section 52 of the Conveyancing Act declares that it 
shall not be competent to challenge decrees of service dated before 
Ist October 1874, inter alia, on account of any objection to the 
manner or form in which they have been recorded or extracted, 
or on the ground that the manner and form of recording or ex- 
tracting in use for the time had not been directed or approved of 
by the Lord Clerk Register. 


- (f) Viz., in section 30. 


(g) See form of petition given in Scredule (Q.), ante, p. 96. 
H 
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37. The Extract Decree to be equvalent to an 
Extract Retour (a).—The decree of service so (b) re- 
corded and extracted shall have the full legal effect 
of a service duly retoured to Chancery, and shall be 
equivalent to the retour of a service under the brieve 
of inquest (c) according to the law and practice ex- 
isting prior to the 15th day of November 1847 (d) ; 
and the extract of such decree, or any second or later 
extract thereof, under the hand of the proper officer 
entitled to make such extracts for the time, shall 
be equivalent to and have the full legal effect of the 
certified extract of the retour (c) formerly in use 
according to the law and practice existing prior to 
the said 15th day of November 1847 (d); and the 
decree of service so (b) recorded and extracted shall 
not be hable to challenge, nor be set aside, except by 
a process of reduction to be brought before the Court 
of Session as heretofore in use with regard to services 
duly retoured to Chancery (e). 


(a) This section merely re-enacts, with verbal alterations, the 
provisions of 10 and 11 Vict. c. 47, sec. 18, which took effect from 
and after the 15th November 1847. Its object is to make the new 
form of decree of service equivalent to the forms now superseded. 


(b) Viz., under section 36. 


(c) As to these old forms, see Juridical Styles, 3d ed., vol. i., 
p. 417, and Bell’s Lectures on Conveyancing, Ist ed., p. 1002. The 
difference between the old and new forms is chiefly this, that formerly 
the facts were established before a jury selected by the claimant ; 
they are now proved in a process before the Sheriff of Chancery 
or the Sheriff of a county. 


(d) Viz., the date from and after which the Service of Heirs 
Act (10 and 11 Vict. c. 47) took effect. 


(e) As to reduction, see section 43. 


38. Transmission of Records (a).—The book or 
books in Chancery in which such decree shall be re- 
corded as aforesaid (b) shall be entitled the “ Record 
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of Services,” and shall be the book or books presently 
in use as the “‘ Record of Services” under the said re- 
cited Act 10th and 11th of the reign of Her present 
Majesty, chapter 47 (c), and such other book or books 
as shall be from time to time issued under the direc- 
tion and authority of the Lord Clerk Register, for 
which no more than the prime cost shall be charged ; 
and it shall not be lawful for the Director of Chancery 
to use any other book or books in framing the said 
records; and the said book or books shall have an 
index or abridgment connected therewith, to be pre- 
pared in Chancery in the form and manner at present 
in use, or in any other form and manner to be pointed 
out or approved of by the Lord Clerk Register; and 
such index or abridgment shall be completed as soon 
as possible after the end of each year, and shall be 
printed and published, and printed copies thereof shall 
be distributed and disposed of in the manner at present 
in use, or in such other manner as shall be directed or 
approved of by the Lord Clerk Register: Provided 
always, that if a more general distribution or publica- 
tion of such index or abridgment than to the official 
individuals to be fixed by the Lord Clerk Register 
shall be made, then and in that case copies of the 
index or abridgment aforesaid shall be sold to the 
public at the lowest rate which will defray the ex- 
pense of printing the same, and an account of the 
sums to be received shall be exhibited by the Director 
of Chancery, and be examined and audited along with 
his other accounts; and such index or abridgment 
shall be so prepared, printed, and distributed at latest 
by the Ist day of July in each year, beginning with 
the year 1869; and the said record of services and 
other proceedings shall be at all times patent and open 
to inspection in the office of Chancery, on payment of 
such a fee as shall be regulated by Act of Sederunt as 
aforesaid (d), and extracts from the said record, or 
certified copies of the said proceedings, shall be given 
to any one demanding the same, on payment of such 
fees as shall be fixed by Act of Sederunt as afore- 
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said (d) ; and the Director of Chancery shall have the 
power and is hereby required to direct and regulate 
the Sheriff Clerks in the several counties and the 
Sheriff Clerk of Chancery in regard tothe manner of 
arranging and transmitting the petitions Bf SchyHeestnd 
procedure thereon, and also to prepare and furnish to 
the Sheriff Clerks of the several counties the requisite 
printed forms of the intimations to be sent by them 
through the post-office to the Sheriff Clerk of Chancery 
when petitions of service shall be presented in their 
respective Courts, or when they shall have received 
notice to publish petitions that have been presented 
to the Sheriff of Chancery 


. 
e 


(a) This section merely re-enacts, with verbal alterations, the 
provisions of 10 and 11 Vict. c. 47, sec. 10, which took effect from 
and after 15th November 1847. 

Tts object is to provide a record of services, an index or abridg- 
ment of which is to be printed and published annually. 

Section 58 of the Conveyancing Act provides for the trans- 
mission of this index or abridgment to every Sheriff Clerk, in whose 
office it may be inspected by the public. 


(b) Viz., under section 36. 


(c) Viz., the Services of Heirs Act of 1847 repealed and con- 
solidated by the present. Act; see section 4, ante, p. 9. 


(d) The Acts of Sederunt now in force are printed ante, p. 101 
et seq. 


39. Clerks of Chancery to be remunerated for keep- 
ing Register, &c., by Act of Sederunt (a).—The amount 
of remuneration to the clerks of Chancery for keeping 
the record of services, and arranging the warrants, and 
preparing the indexes and abridgments (0), shall be 
fixed by Act of Sederunt as aforesaid (c); and such 
remuneration, together with the expense of printing 
the index or abridgment aforesaid, shall be paid from 
the fees collected in the office of Chancery, and an 
account thereof shall be exhibited by the Director of 
Chancery, and be examined and audited along with 
his other accounts. 


<a ‘ae 
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(a) This section merely re-enacts 10 and 11 Vict. c. 47, sec. 15, 
which took effect from and after 15th November 1847. 

Its object is to regulate the remuneration of the clerks of 
Chancery. 


(6) Under section 38, ante, p. 114. 


(c) The Acts of Sederunt now in force are printed ante, p. 101 
et seq. 


40. No person entitled to oppose a service who could 
not appear against a brieve of inquest (a).—No person 
shall be entitled to appear and oppose (b) a service 
proceeding before the Sheriff (e) in terms of this Act 
who could not competently (c) appear and oppose such 
service if the same were proceeding under the brieve 
of inquest according to the law and practice existing 
prior to the 15th day of November 1847 (d) ; and all 
_ objections shall be presented in writing, and shall forth- 
with be disposed of in a summary manner by the 
Sheriff (e), but without prejudice to the Sheriff (e), if 
he see cause, allowing parties to be heard wa voce 


thereon (/). 


(a) This section merely re-enacts, with verbal alterations, 10 
and 11 Vict. c. 47, sec. 16, which took effect from and after 15th 
November 1847. 

Its object is to prevent opposition being offered by persons who 
under the old law were not entitled to oppose a service. 


(6) Under section 35, ante, p. 111. 


(c) Under the old law and practice, no one could competently 
appear and oppose a service unless he himself took out a brieve of 
inquest; and accordingly no person can now appear and oppose a 
service unless he himself has presented a petition for service. 


(d) Viz., the date from and after which the Services of Heirs 
Act above mentioned took effect. 


(ec) See interpretation clause (section 3, paragraph 3), ante, p. 5. 


_ (f) As to agents entitled to practise, see section 53. 


41. Appeal for Jury Trial (a).—In all cases in 
which competing petitions presented to the Sheriff (0) 
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in terms of the last-recited Act (c) or of this Act have 
been or shall be conjoined as aforesaid (d), or in which 
any person has competently appeared or shall compe- 
tently (¢) appear to oppose any petition of service pre- 
sented to the Sheriff in terms of the said-recited Act (c) 
or.of this Act, it shall be competent to any of the par- 
ties, at any time before proof is begun to be taken by the 
Sheriff (6) in manner before (f) provided, to remove 
the proceedings to the Court of Session, by a note of 
appeal in or as nearly as may be in the form of a note 
of appeal under the “ Court of Session Act, 1868” (9), 
which note of appeal shall be proceeded with in like 
manner with notes of appeal presented with a view to 
jury trial against judgments of the Sheriff Courts of 
Scotland (h), and such judgment shall be pronounced 
on the said note of appeal as shall be just (7); and in 
the event of it appearing proper that the cause should 
be tried by a jury (A), the same shall be tried according 
to the law and practice in trials by jury of causes in 
the Court of Session, and the jury shall be chosen and 
summoned in like manner as on such trials; and the 
verdict to be returned by the jury shall be equally 
final and conclusive with the verdicts returned in trials 
by jury in the said Court, but with all and the like 
remedies by bill of exceptions, motion for new trial, or 
otherwise, competent in regard to such verdicts (J) : 
Provided always, that in every case in which the jury 
shall find a verdict, or in which the Court shall pro- 
nounce a judgment in favour of a party petitioning to 
be served, the Court shall, at the same time with 
applying such verdict, or pronouncing such judgment, 
remit to the Sheriff (b) from whom the cause was 
appealed, or before whom such petitions or petition 
would have depended if the same had not been advo- 
cated or appealed before the commencement of this 
Act, with instructions to pronounce a decree serving 
the said party in terms of this Act, which decree may 
thereafter be extracted, and the extract thereof re- 
corded and given out in manner and to the effect 
before provided (i). 


SECTION 42, 119 


(a) This section merely re-enacts, with slight alterations and 
additions, the provisions of 10 and 11 Vict. c. 47, sec. 17, which 
took effect from and after 15th November 1847. 

Its object is to provide, in the case of competing petitions for 
service, a mode of trial by jury or by the Court of Session. 


(b) Viz., either the Sheriff of Chancery or the Sheriff or Steward 
of a county, and their substitutes. See interpretation clause (sec- 
tion 3, paragraph 3), ante, p. 5. 


(c) Viz., 10 and 11 Vict. c. 47, repealed and consolidated by 
the present Act. 


(d) Viz., under section 36, ante, p. 111. 


(e) As to parties who may competently oppose, see section 40, 
ante, p. 117. 


(f) Viz., by section 33, ante, p. 107. 
(g) 31 and 32 Vict. c. 100, sec. 66. 
(h) 31 and 32 Vict. c. 100, sec. 73. 


(2) The case may be decided without proof where proof is un- 
necessary. 


(k) Where the case is not suited for trial by jury, the Division 
of the Court to which the appeal is presented may order a proof 
before one of themselves—WMore, 9th July 1870, 7 Scot. Law Rep. 
623; see also Campbell v. Campbell, 26th June 1866, 4 Macph. 
867. But where only questions of fact are involved, even although 
there may be a great quantity of documentary evidence, the case 
will be sent to trial by jury—Mackintosh v. Ross, 30th May 1878, 
11 Macph. 636, and 7th December 1875, 3 Rettie 232. 


(1) 31 and 32 Vict. ¢. 100, sec. 34 et seg. 


(m) Viz., by section 36, ante, p. 112. 


42. Where Sheriff refuses to serve Petitioner, &c., 
judgment may be reviewed ().—In every case in which 
the Sheriff (b), acting under the said Act of the 10th 
and 11th of Her Majesty Queen Victoria, chapter 47 
(c), or under this Act, has pronounced or. shall pro- 
nounce a decree refusing to serve a petitioner, or dis- 
missing his petition, or repelling the objection of an 
opposing party, it shall be lawful to bring the said 
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decree under review of the Court of Session by a note 
of appeal, in or as nearly as may be in the form of a 
note of appeal under the “ Court of Session Act, 1868” 
(d): Provided always, that such note shall be pre- 
sented within fifteen, or, where the proceedings have 
been taken in the Courts of Orkney or Shetland, 
twenty days from the date of the said judgment; and 
that where the decree has been pronounced after 
opposition duly entered or in competition, such note 
shall be intimated to the opposite party, and such note 
shall be proceeded with in like manner with notes of 
appeal against final judgments of the Sheriff Courts (e); 
and it shall be competent to the Court of Session, if it 
shall appear necessary for the right determination of 
the cause, to allow further or additional evidence to be 
taken in any way or form in which evidence may be 
competently taken in ordinary civil causes depending 
before the said Court (/), or to appoint the cause, or 
special issues therein, to be tried by a jury, and such 
jury trial shall proceed in the same manner and to the 
like effect, and with all and the like remedies as are 
before provided (7), and such judgment shall be pro- 
nounced on such note of appeal as shall be just: Pro- 
vided always, that in every case in which the Sheriff 
has refused to serve, but in which the Court of Session 
shall determine that the party ought to be served, a 
remit shall be made to the Sheriff from whom such 
petition has been or shall be appealed, or before whom 
the same, if not advocated or appealed before the com- 
mencement of this Act, would have depended, with 
instructions to pronounce a decree serving the said 
party in terms of this Act, which decree may be there- 
after recorded and extracted in manner and to the 
effect before provided (h): Provided also, that nothing 
herein contained shall prejudice the right of any per- 
son whose petition of service shall be refused without 
any opposing or competing party having appeared and 
been heard on the merits of the competition, to present 
a new petition at any time thereafter, or the right of 
either party in any of the proceedings authorized in 
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the Court of the Sheriff, by this Act or the said Act of 
the 10th and 11th of Her Majesty, chapter 47 (c), to 
bring under challenge whatever decree may have been 
or may be pronounced therein by process of reduc- 
tion before the Court of Session on any competent 
ground (i). 


(a) This section merely re-enacts, with some alterations required 
by the modern procedure of the Court of Session, the provisions of 
10 and 11 Vict. c. 47, sec. 18, which took effect from and after 15th 
November 1847. 

Tis object is to regulate the mode by which the judgment of the 
Sheriff may be brought under the review of the Court of Session. 


(6) Viz., either the Sheriff of Chancery or the Sheriff or Steward 
of a county or their substitutes. See interpretation clause (section 
3, paragraph 3), ante, p. 5. 


(c) Viz., the Services of Heirs Act of 1847, repealed and consoli- 
dated by the present Act; see section 4, ante, p. 9. 


(d) 31 and 32 Vict. c. 100, sec. 66. 
(e) 31 and 32 Vict. c. 100, sec. 66 et seg. 
(f) 3l.and 32 Vict. c. 100, sec. 72. 
(g) Viz., in section 41, ante, p. 117 et seq. 
(h) Viz., by section 36, ante, p. 112. 


(7) As to actions of reduction, see section 43, following. 


43. Procedure when a Decree of Service is brought 
under Reduction.—Effect of the Deeree of Reduction 
(a).—In every case in which a process of reduction of 
any decree of service pronounced by any Sheriff (0) 
acting under the said last-recited Act (c) or this Act 
has been or shall be brought before the Court of 
Session, it shall be competent to the said Court, if it 
shall appear necessary for the right determination of 
the cause, either to allow further or additional evidence 
to be taken in any way or form in which evidence may 
be competently taken in ordinary civil causes depend- 
ing before the said Court (d), or to appoint the cause, 
or special issues therein, to be tried by a jury; and 
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such jury trial shall proceed in the same manner, and 
to the like effect, and with all and the like remedies as 
are before provided (e) in regard to jury trials under 
notes of appeal, and such judgment shall be pronounced 
in the said process as shall be just: Provided always, 
that wherever the decree of the Sheriff (>) brought 
under reduction has proceeded on competing petitions 
conjoined as aforesaid (f), and the Court of Session 
shall determine that a different person shall be served 
from the person preferred by the Sheriff (>), a remit 
shall be made to the Sheriff (b) acting under this Act 
before whom the said competing petitions depended, 
or to the Sheriff (b) before whom the same would have 
depended if the said decree had not been pronounced 
before the commencement of this Act, with instruc- 
tions to pronounce a decree serving such different 
person in terms of this Act, which decree may be 
thereafter recorded, and an extract thereof given out 
in manner and to the effect above provided (g); and 
in any case of reduction of a service the judgment 
shall unless and until reversed by the House of Lords 
on appeal be conclusive, as between the parties to the 
suit, against the party whose service is reduced, and 
shall have the same effect as if the action had con- 
tained a conclusion of declarator that the party served 
was not entitled to be served in the character claimed, 
and judgment had been pronounced in terms of that 
conclusion. 


(a) This section merely re-enacts, with verbal alterations, the 
provisions of 10 and 11 Vict. c. 47, sec. 19, which took effect from 
and after loth November 1847. 


Its object is to regulate the procedure when a decree of service 
ig sought to be reduced. 


(b) Viz., either the Sheriff of Chancery or the Sheriff or Steward 
of a county, and their substitutes. See interpretation clause (sec- 


tion 3, paragraph 3), ante, p. 5. 


(c) Viz, the Services of Heirs Act of 1847, repealed and 
consolidated by the present Act; see section 4, ante, p, 9. 


(d) 31 and 32 Vict. c. 100, sec. 72. 


Gs 
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(e) Viz., by section 41, ante, p. 117 et seq. 
(f) Viz., in section 35, ante, p. 111. 


(g) Viz., by section 36, ante, p. 112. 


44. Forms and effect of procedure in the Court of 
Session (a).—All proceedings authorized by the present 
Act to be taken in the Court of Session in reference to 
appeals from the Sheriff or to reduction of decrees of 
service shall commence and be carried on in the same 
manner with proceedings of the same description in 
ordinary civil causes; and all judgments to be pro- 
nounced by the Court of Session in such proceedings 
in terms of this Act, or in the corresponding proceed- 
ings in terms of the said last-recited Act (b), shall be 
equally final and conclusive as the judgments pro- 
nounced by the said Court in ordinary civil causes, 
and shall not be liable to review by reduction or other- 
wise, save and except to such extent and effect as 
judgments by the said Court in ordinary civil causes 
are so liable: Provided always, that it shall be com- 
petent to appeal against the said judgments to the 
House of Lords in like manner as against judgments of 
the Court in ordinary civil causes aforesaid. 


(a) This section merely re-enacts, with alterations adapted to 
the modern practice of the Court of Session, the provisions of 10 
and 11 Vict. c. 47, sec. 20, which took effect from and after 15th 
November 1847. 

Its object is to assimilate the procedure in the Court of Session 
as regards decrees of service to the procedure in ordinary civil 
causes. 


(b) Viz., the Services of Heirs Act of 1847, repealed and 
consolidated by the present Act; see section 4, ante, p. 9. 


45. “ Court of Session Act, 1868,” to apply to Ap- 
peals and Reductions, de. under this Act. (a).—The 
whole provisions of ‘ The Court of Session Act, 1868 ” 
(>), shall, in so far as possible, apply to notes of appeal 
(c) and processes of reduction (d) under this Act, and 
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to all advocations (e) from the Sheriff (/) and to all pro- 
cesses of reduction of decrees of service in dependence 
in the Court of Session at the commencement of this 
Act, and to all advocations which may after the com- 
mencement of this Act come before the Inner House 
of the Court of Session by report or reclaiming note 
from any Lord Ordinary; provided always, that the 
advocations depending before the Outer House of 
said Court at the commencement of this Act shall 


be disposed of in the Outer House according to the: 


law and practice existing prior to the commencement 
of the said ‘ Court of Session Act, 1868.” 


(a) This is a new enactment, thus taking effect from and after 
31st December 1868. Its object is to make the procedure of the 
Court of Session Act of 1868 applicable to proceedings with regard 
to decrees of service. 


(6) 31 and 32 Vict. c. 100. 


(c) Viz., under sections 41 and 42, ante, p. 117 et seg. 
(d) Viz., under section 43, ante, p. 121. 


(ec) The process of advocation is abolished by 31 and 32 Vict. e. 
100, sec. 64. 


(/) Viz., either the Sheriff of Chancery or the Sheriff or Steward 
of a county, or their substitutes. See interpretation clause (section 
3, paragraph 3), ante, p. 5. 


(g) See, however, section 161, as to the finality of a decree in a 
duly intimated advocation or appeal from the Sheriff in cases where 
the respondent has not appeared. 


46. A Decree of Special Service, besides operating 
as a Retour, shall have the operation and effect of a 
Disposition from the deceased to his (a) Heirs and As- 
signees (b).—On being recorded and extracted as afore- 
said (c), every decree of special service pronounced in 
virtue of the said recited Act 10th and 11th of the 
reign of Her present Majesty, chapter 47 (d), in favour 


esi 
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of any person who shall be in life at the passing of 
this Act (e), and every decree of special service to be 
pronounced in virtue of this Act, shall, to all intents 
and purposes, unless and until reduced (/), be held 
equivalent to and have the full legal operation and 
effect of a disposition in ordinary form of the lands 
contained in such. service, granted by the person de- 
ceased, being last feudally vest and seised in the said 
lands, to and in favour of the heir so served, and to 
his other heirs and successors entitled to succeed 
under the destination of the lands contained in the 
deceased’s investiture thereof, but under the whole 
conditions and qualifications of such investiture as set 
forth or referred to in such extracted decree, contain- 
ing (q) the various clauses set forth in No. 1. of Sche- 


dule (B.) hereto annexed (1) in the case of lands not held by 
burgage tenure, and in No. 2. of Schedule (B.) hereto annexed in the case of 
lands held by burgage tenure (7), although the deceased should 
have died in nonage, or been of insane mind, or 
laboured under any disability whatever, and as if a 
disposition had been granted in these terms by the 
deceased when of full age and capacity to grant it (7) ; 
and in the case of lands not held by burgage tenure, such extracted decree 
shall infer that the same are to be holden in the manner and subject to the 
provisions enacted and provided in the sixth section of this Act in the case of 
conveyances in which no manner of holding is expressed (&); and in the case of 
lands held by burgage tenure such extracted decree shall infer that the same 
are to be holden of Her Majesty in free burgage (7) ; and in either case such 
extracted decree shall be held from the date of such recording to vest in the 
heir so served a personal right to the lands therein contained, and to render 
said lands liable to all his debts and deeds, and to the diligence of his creditors, 
as well after his death as during his life, which right shall be transmissible 
to the heirs and successors of the heir so served entitled to succeed to the 
said lands under the destination thereof as aforesaid, and also to his as- 
signees, legal as well as voluntary, except in so far as such transmission shall 
be effectually prohibited by the titles nnder which said lands are held (2) ‘ 


and in order that the feudal title may be completed 
in the person of the heir so served, it shall be lawful 
and competent for him to use such extracted decree 
in the same manner and to the same effect as if such 
extracted decree were actually a disposition of the 
nature above mentioned, and in particular he shall be 
entitled to record the same in the appropriate register 
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of sasines as a conveyance under this Act, along with 
a warrant of registration thereon on his behalf (m) ; 
and such extracted decree and warrant of registration, 
upon being so recorded in favour of such heir, shall 
form as effectual an investiture in favour of such heir 
in the lands where the same are held by burgage tenure as if cognition 
and entry had taken place in due form, and an instrument of cognition and 
sasine in regard to such lands and in favour of such heir had at the date of 
so recording such extracted decree and warrant, or such instrument of 
sasine, been expede and recorded in the burgh register of sasines according 
to the law and practice prior to the 1st day of October 1860, and in the lands 
where the same are not held by burgage tenure, holding base of the deceased 
and his heirs until confirmation thereof shall be granted by the deceased’s 
superior (7) as if such investiture had been created by 
a disposition from the deceased as aforesaid, recorded, 
with warrant of registration thereon as aforesaid, in 
the appropriate register of sasines, in favour of such 
heir at the date of so recording the said extracted 
decree of service; and in order that the feudal title to 
said lands may be completed in the person of the said 
heirs and successors and assignees of the heir so served 
not having completed a feudal title thereto in his own 
person, it shall be lawful and competent to such heirs, 
successors, and assignees to use such extracted decree 
as if the same had been an unrecorded conveyance of 
the said lands in favour of the heir so served to which 
they had acquired right, and to complete their titles 
to said lands in the manner and to the effect provided 
by this Act in the case of a party having right to an 


unrecorded conveyance (0) : Provided always, that notwithstand- 
ing of any prohibition against subinfeudation or alternative holding con- 
tained in the charter or contract or other deed by which the vassal’s right 
is constituted, the title so completed shall, in the case of lands not held by 
burgage tenure, form a valid feudal investiture in favour of the heir so 
served, or of his heirs, successors, or assignees, as the case may be, without 
prejudice to the right of the superior to require the heir so served, or his 
heirs, successors, and assignees, as the case may be, to enter forthwith as 
accords of law, and to deal otherwise with the heir so served, and his heirs, 
successors, and assignees as vassals unentered (x) : Provided also, 


that nothing herein contained shall be held to repeal 
-or alter an Act of the Parliament of Scotland passed 
in the year 1661, intituled “ Act concerning Appear- 
and Heirs, their Payment of their Predecessors’ and 
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their own Debts” (p), or an Act of the said Parlia- 
ment passed in the year 1695, intituled “ Act for 
Obwiating the Frauds of Appearand Heirs” (q). 


(a) This is inaccurately expressed. The meaning is—to the 
heir who has obtained the decree of special service, and to his 
assignees. 


(6) This section re-enacts, but with very considerable alterations 
and additions, the provisions of 10 and 11 Vict. c. 47, secs. 21 and 
22, which took effect from and after 15th November 1847. 

The object of the section is to put an heir who has obtained a 
decree of special service, but who has not taken infeftment thereon, 
in the same position as if he had obtained from his ancestor a dis- 
position of the lands contained in the service. At common law, 
when the proprietor of a feudal estate died intestate, his heir had 
no right to the estate or power to dispose of it until he was entered 
with the superior as vassal in place of the deceased proprietor. On 
the other hand, if the ancestor had not been infeft, but had merely 
a personal right to the lands, such right was effectually vested in 
the heir by a general service so as to be transmissible to his own 
heirs or assignees without infeftment or entry with the superior. 
This anomaly was partially removed by section 21 of the Services 
of Heirs Act of 1847 (corresponding to the present section), which 
provided that for the purpose of completing the feudal title of an 
heir who had obtained a decree of special service, but of such heir 
only, every such decree should be equivalent to a disposition of the 
lands contained in the service, &c. It was, however, held in the 
case of Moreton’s Trustees v. Lockhart, July 19, 1854, 16 D. 1108, 
that this merely provided, so to speak, machinery for the pur- 
pose of completing a feudal title, and that where the heir died 
without being infeft, no right was transmitted to his heirs, 
assignees, or disponees. The present section has been framed 
so as to remedy this state of matters, and it expressly confers 
on the heir a transmissible right. 

Except as regards the completion of the title of an heir who 
has obtained a decree for special service, this section is now super- 
seded by the ampler provisions of section 9 of the Conveyancing 
Act, under which a personal right to land vests in the heir by his 
mere survivance of his ancestor, withont the necessity of service 
or any other procedure. 


(c) Viz., in section 36, ante, p. 112. 


(d) Viz., the Services of Heirs Act of 1847, repealed and con- 
solidated by the present Act; see section 4, ante, p. 9. 


(e) Viz., 31st July 1868. 
(f) As to reduction, see section 43, ante, p. 121. 
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(g) That is to say, a disposition containing, &c. 


(h) Printed ante, p. 23. 


(i) Section 25 of the Conveyancing Act abolishes the distinc- 
tion between lands held burgage and lands held feu, inter alza, in 
so far as regards the conveyances relating thereto. 


(j) That is to say, the decree of special service is assimilated to 
a general disposition by a person under no legal incapacity to grant 
such a deed. 


(k) The part of the sixth section here referred to is now virtually 
repealed ; see ante, pp. 25 and 26. 


(?) This clause is now superseded by the ampler provisions of 
the Conveyancing Act. See note (b) supra. 


(m) In the mode prescribed by section 15, ante, p. 46. 


(n) Section 25 of the Conveyancing Act abolishes the distinc- 
tion between burgage and feu, enter alia, in so far as regards the 
completion of titles; and section 4 of that Act renders infeftment 
equivalent to entry with the superior. 


o) Viz., in sections 22 and 23, ante, pp. 71 and 76. 
) pp 


(p) Viz., the Act 1661, c. 24, which provides that the “credi- 
“tors of the defunct shall be preferred to the creditors of the 
“‘ appearand heir in time coming, as to the defunct’s estate ; pro- 
“viding alwayes, that the defunct’s creditors do diligence against 
‘the appearand heir, and the real estate belonging to the defunct 
‘within the space of three years after the defunct’s death ;” and 
further, that ‘‘no right or disposition made by the said appearand 
“heir, in so far as he may prejudge his predecessor’s creditors, 
“« shall be valid unless it be made and granted a full year after the 
“ defunct’s death.” See Bell’s Commentaries, 5th ed., vol. 1. p. 
729, M‘Laren’s ed., p. 765. 


(q) Viz., the Act 1695, c. 24, which, enter alia, provides that 
where an heir has possessed on apparency for three years or up- 
wards, the next heir completing his title by passing over the person 
so possessing shall be liable for the debts and deeds of such person 
to the extent of the value of the lands. See Bell’s Commentaries, 
5th ed., vol. i., p. 664, M‘Laren’s ed., p. 708. 


AT. A Special Service not to infer a general repre- 
sentation, either active or passive (a).—No decree of 
special service obtained in virtue of the said recited 
Act 10th and 11th of the reign of Her present Majesty 
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chapter 47 (b), or to be obtained in virtue of this Act, 
shall operate or be held as equivalent to or as implying 
a general service to the deceased in the same character, 
except as to the particular lands therein embraced (c) ; 
and every such decree of special service shall infer only a limited passive 
representation of the deceased, and the person thereby served as heir shall 
be liable in respect of such service for the deceased’s debts and deeds only 


to the extent or value of the lands embraced by such special service, and no 
further (d). 


(a) This section merely re-enacts, with slight verbal alterations, 
the provisions of 10 and 11 Vict. c. 47, sect. 28, which took effect 
from and after 15th November 1847. 

The object of the enactment is to abolish the old rule of the 
common law under which a special service implied a general service 
in the same character, thus inferring a general passive representation, 
and making the heir liable for all the debts of the deceased. 

This object, however, is now more thoroughly attained by the 
ampler provisions of section 12 of the Conveyancing Act, which 
enacts that an heir shall in no case be liable for the debts of his an- 
cestor beyond the value of the estate to which he succeeds. 


(b) Viz., the Services of Heirs Act of 1847, the provisions of 
which are consolidated by the present Act. 


(c) But, under section 48, an heir petitioning for special service 
in any character may pray also for general service in the same 
character. 


(d) This clause is now practically superseded by section 12 of the 
Conveyancing Act; see note (a) supra. 


48. Petitioner for Special Service may petition for 
General Service (a).—In any petition for special ser- 
vice, in whatever character, it shall be competent to 
the petitioner to pray (b) for general service in the 
same character as that in which special service is 
sought, and decree may be pronounced in terms of 
such prayer as well as for special service; and no 
further notice or publication of the petition of service 
shall in such case be necessary than is hereby re- 


quired for such petition of special service (c). 


(a) This section re-enacts, with one alteration, the provisions of 

10 and 11 Vict. c. 47, sec. 24, which took effect from and after 15th 

November 1847. The alteration consists in the substitution of the 
I 
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words “in whatever character’’ in place of the words “as heir of 
line or heir-male.”’ 

The object of the enactment is merely to allow a petition for 
general service to be combined with a petition for special service in 
the same character. 


(b) For form of prayer, see ante, p. 98. 


(c) As to the publication required, see section 30, ante, p. 100. 


49, A General Service may be applied for and obtained to a limited 
effect by annexing a specification; and it shall infer only a limited passive 
representation (@).—It shall be lawful for any person presenting a petition 
for general service to a deceased person to state in such petition, in the form, 
or as nearly as may be (0) in the form No. 1. of Schedule (R.) hereunto 
annexed, that he desires the effect thereof to be limited to certain lands 
which belonged to the deceased, and which shall be embraced in a particular 
specification thereof, to be annexed to such petition for general service, 
which specification shall be in the form or as nearly as may be in the form 
No. 2. of the said Schedule (R.), and shall be subscribed by the petitioner or 
his mandatory (c); and in preparing an abstract of such petition for inser- 
tion in the minute book of the Court in which it shall be presented, and for 
publication, it shall be described as a petition for general service with specifi- 
cation annexed ; and the Sheriff (@) to whom such petition for general service 
with specification annexed shall be presented shall, in pronouncing decree of 
service on such petition, make reference to the specification annexed thereto, 
and shall limit such decree of service to the lands described in the said 
specification, and the effect of such decree shall accordingly be taken and 
held in law to be so limited ; and a copy of such specification shall be em- 
bodied in the extract of the said decree, and recorded as part thereof; and 
every such decree of general service, obtained in virtue of said last-recited 
Act (e) or of this Act, with specification annexed, shall infer only a limited 
passive representation of the deceased ; and the person thereby served as 
heir shall be liable in respect of such service for the deceased’s debts and 
deeds only to the extent or value of the lands contained in the relative 
specification. 


(a) This section merely re-enacts, with slight verbal alterations, 
the provisions of 10 and 11 Vict. c. 47, sec. 25, which took effect 
from and after 15th November 1847. 

The object of the enactment was to provide a simple mode by 
which the liability inferred by a general service might be limited. 
At common law an heir taking up by service the wniversitas of a 
succession was liable for all the debts of the deceased, whatever 
might be the value of the estate to which he succeeded. The Act 
1695, c. 24, allowed the heir to be served cum beneficio inventariz, 
provided that within the annus deliberandi, and before being served, 
he gave up and recorded an inventory of his ancestor’s estate, the 


SCHEDULE (R.) 131 


inventory being referred to in the subsequent service, with the effect 
of limiting the heir’s liability to the amount of the inventory. This 
procedure was superseded by the simpler form authorised by the 
present section. 

This enactment has, however, been practically superseded by 
section 12 of the Conveyancing Act, which provides that “an heir 
“shall not be liable for the debts of his ancestor beyond the value of 
‘‘ the estate of such ancestor to which he succeeds.” As no procedure 
whatever is required in order to effect this limitation, there is now 
no use in going through the forms authorised by this section, but 
these forms are still competent. 


(0) There must be no real deviation from the form prescribed. 


(c) A mandatory requires to be specially authorised ; see section 
29, ante, p. 92. 


(d) See interpretation clause (section 3, paragraph 3), ante, p. 5. 


(e) Viz., 10 and 11 Vict. c. 47, the provisions of which are con- 
solidated by the present Act. 


SCHEDULE (R.) (a). 


Porm for a General Service where it is to be limited in its effects by a 
Specification annexed. 


No. 1. 

The petition will be in the form of Schedule (P.) (b), adding at the close of the 
statement of the petitioner, but the petitioner desires that his general service 
shall be limited to the contents of the specification annexed; and adding at 
the close of the prayer of petition, but under limitation as aforesaid to the 
contents of the specification annexed. 


No. 2. 

Specification of the lands and other heritages which belonged to the deceased 
C.D. referred to in the petition for general service presented to the 
Sheriff of by A.B. as heir of in general to the 
said deceased C.D. 

[Here insert a description of the lands and other heritages intended to be 
included in the service, distinguishing each separate property or heritage, if 
there are more than one, by a separate number. | 

[Signed by the petitioner or his mandatory. | 


a) Superseded by section 12 of the Conveyancing Act; see note 
(a) Pp y § 
a) supra. 

(b) Schedule (P.) is printed ante, p. 95. 


50. Jurisdiction of the Sheriff of Chancery (a).— 
The Sheriff of Chancery (b) appointed or to be ap- 
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pointed in virtue of this Act shall have and possess 
such and the like authority and jurisdiction to enter- 
tain, try, and adjudicate, but in the manner prescribed 
and directed by this Act, all questions of and relating 
to the service of heirs, as the Sheriff of Chancery 
appointed in virtue of the said recited Act 10th and 
11th of the reign of Her present Majesty, chapter 47 
(c), or any Sheriff or Judge Ordinary, now has and 
possesses in any case competent before such Sheriff (d) 
or Judge Ordinary, or in any case now or formerly 
competent before the Sheriff of Hdinburgh acting on 
special commission; and such Sheriff of Chancery 
shall hold his Court in any court room within the 
Parliament or new Session House of Edinburgh which 
has been or may be assigned by the Lords of Session 
for that purpose, or in any other place which may be 
so assigned. 


(a) This section merely re-enacts, with verbal alterations, the 
provisions of 10 and 11 Vict. c. 47, sec. 27, which took effect from 
and after 15th November 1847. 

Its object is to define the authority and jurisdiction of the Sheriff 
of Chancery, the office having been created by that Act. 

By section 57 of the Conveyancing Act the Sheriff of Chancery is 
required to discharge the duties of the office of presenter of signatures, 
in so far as the same continue to be necessary. 


(0) See interpretation clause (section 3, paragraph 3), ante, p. 5. 


(c) Viz, the Services of Heirs Act of 1847, the provisions of 
which are consolidated by the present Act. 


(d) See interpretation clause (section 3, paragraph 3), ante, p. 5. 


51. Power to the Court of Session to pass Acts of 
Sederunt (a).—It shall be competent to the said Court 
of Session, and they are hereby authorized and required, 
from time to time to pass such Acts of Sederunt as shall 
be necessary or proper for regulating in all respects 
the proceedings under this Act before the Sheriff of 
Chancery (b) or Sheriffs (b) of counties, and following 
out the purposes of this Act in regard of these pro- 
ceedings, and regulating the times at which the Sheriff 
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of Chancery shall hold his Courts, and the fees to be 
paid in respect of any of the proceedings to be taken 
in virtue hereof (c); and the charges to be made by 
agents and solicitors, whether in the Inferior Court or 
Court of Session, for any proceedings under this Act, 
shall be audited and taxed in the same manner as 
charges for other judicial proceedings in the said Courts 
respectively are audited and taxed: Provided always, 
that accounts of expenses in the Sheriff Court of 
Chancery shall be audited and taxed by the auditor 
of the Court of Session, and the decree for such ex- 
penses shall be extractable by the extractor of the 
Court of Session in the same manner as a decree of 
that Court, and all such decrees shall be held to be 
interim decrees, and the warrants shall, after extract, 


be retransmitted to the Sheriff Clerk of Chancery (d). 


(a) This section merely re-enacts, with the addition of the pro- 
viso at the end of the section, the provisions of 10 and 11 Vict. c. 47, 
sec. 28, which took effect from and after 15th November 1847. 

Its object is to authorise the Court of Session to regulate the pro- 
cedure in services, and to fix the fees therefor. 


(6) See interpretation clause (section 3, paragraph 3), ante, p. 5. 


(c) No Act of Sederunt has been passed since the passing of the 
present Act; but under section 162 the Acts of Sederunt passed 
under the authority of the Services of Heirs Act of 1847 are still in 
force. These will be found printed ante, p. 101 et seq. 


(d) The addition of this proviso removes a difficulty arising under 
the former Act as to how such expenses should be taxed and the 
decree therefor enforced, there being no auditor or extractor in the 
Sheriff Court of Chancery. 


52. Appointment of Sheriff of Chancery (a).—The 
Sheriff of Chancery, and Sheriff Clerk of Chancery, 
and Clerk to the Presenter of Signatures in Exchequer appointed in 
virtue of the said recited Act 10th and 11th of the 
reign of Her present Majesty, chapter 47 (0), shall, 
until their respective deaths or resignations, be ap- 
pointed and are hereby respectively appointed to be 
Sheriff of Chancery, and Sheriff Clerk of Chancery 


and Clerk to the Presenter of Signatures in Exchequer, for the Pure 
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poses of this Act; and after the death or resignation 
of the said Sheriff of Chancery, it shall be lawful for 
Her Majesty from time to time to appoint a fit person, 
being a person qualified for the office of Sheriff of a 
county in Scotland (c), to be the Sheriff of Chancery 
for the purposes of this Act, and after the death or 
resignation of the present Sheriff Clerk of Chancery, 
and Clerk to the Presenter of Signatures in Exchequer, also to appoint 


a fit person to act both as Sheriff Clerk of Chancery 
and as Clerk to the Presenter of Signatures in Exchequer for the pur- 
poses of this Act. 


(a) This section re-enacts, with some additions, the provisions of 
10 and 11 Vict. c. 47, sec. 29, which took effect from and after 15th 
November 1847. Its object is to regulate the appointment of the 
Sheriff of Chancery, &c. 

Section 57 of the Conveyancing Act abolishes the offices of 
Presenter of Signatures and of Clerk to the Presenter of Signatures ; 
and the words printed in small type have accordingly been repealed 
by the Statute Law Revision Act of 1875 (38 and 39 Vict. c. 66). 


(6) Viz., the Services of Heirs Act of 1847, the provisions of 
which are consolidated by the present Act. 


(c) By section 2 of 1 and 2 Vict. c. 119, it is provided that 
‘every person who shall be hereafter appointed to the office of 
“¢ Sheriff Depute shall be an advocate of three years’ standing at least, 
‘and shall have been at the time of his appointment in practice 
‘‘ before and in habitual attendance upon the Court of Session or 
‘acting as a Sheriff-Substitute.” 


58. Agents may practise before Sherif’ Courts (a).—It shall be lawful 
and competent for agents qualified to practise before the Court of Session or 
before any Sheriff Court to practise before the Sheriff of Chancery as well 
as in the ordinary Sheriff Courts in petitions of service. 


(a) This section merely re-enacts 10 and 11 Vict. ¢. 47, sec. 31, 
which took effect from and after 15th November 1847. Its object 
was to allow all properly qualified agents to practise in petitions for 
service, in spite of the monopolies formerly enjoyed by the members 
of certain societies of law-agents. 

This enactment is now superseded by the ampler provisions of 
the Law Agents Act of 1873 (36 and 37 Vict. c. 63), under which 
an enrolled law-agent is entitled to practise in any court of law in 
Scotland. See Begg’s Treatise on Law Agents, p. 23. 


a8 


SECTION 54. 135 


54. Salaries of Sheriff of Chancery and Sheriff 
Clerk of Chancery (a).—The Sheriff of Chancery and 
Sheriff Clerk of Chancery shall respectively receive 
such salaries as shall from time to time be fixed by the 
Commissioners of Her Majesty’s Treasury, and such 
salaries and any increase thereof shall be payable out 
of the funds from which the salaries of Sheriffs of 
counties are payable (b); and the said Sheriff shall be 
entitled to a retiring annuity, subject to the same 
conditions and provisions as Sheriffs of counties, and 
payable out of the same funds from which the salaries 
and annuities of the said Sheritfs are payable. 


(a) This section re-enacts, with considerable alterations and addi- 
tions, the provisions of 10 and 11 Vist. ¢. 47, sec. 32, which took 
effect from and after 15th November 1847. 


(b) Viz., out of the Consolidated Fund. 


55. Salary to be regulated by the Conumssioners of 
the Treasury on vacancy (a).—Whenever any vacancy 
shall occur in the office of Sheriff of Chancery, it shall 
be lawful for the Commissioners of Her Majesty's 
Treasury, or any two or more of them, to regulate the 
salary of the Sheriff of Chancery as the then circum- 
stances of the office may require. . 


(a) This section merely re-enacts, with the substitution of the 
word “two” in place of the word “three,” the provisions of 10 and 
11 Vict. c. 47, sec. 33, which took effect from and after 15th 
November 1847. Its object is to regulate from time to time the 
salary to be paid to the Sheriff of Chancery. 


56. Compensation already awarded not to be af- 
fected (a).-—Nothing herein contained shall affect the 
right of any person to whom compensation shall have 
been awarded by way of annuity in virtue of the pro- 
visions of the 34th section of the last-recited Act (0) 
to receive such compensation: Provided always, that 
if any person to whom such compensation may have 
been awarded has been or shall hereafter be appointed 
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to any other public office, such compensation shall be 
accounted pro tanto of the salary payable to such 
person in respect of such other office while he shall 
continue to hold the same. 


(a) This section is a new enactment, thus taking effect from and 
after 31st December 1847, except the proviso which is a re-enact- 
ment of part of the 34th section of the Act here mentioned, taking 
effect from and after 15th November 1847. 


(b) Viz, 10 and 11 Vict. ¢. 47, sec. 34, which provided that 
compensation, either by the payment of a gross sum or by way of 
annuity, might be awarded by the Commissioners of Her Majesty’s 
Treasury to any person who suffered loss through the operation of that 
Act—that is to say, to any official person whose fees were affected by 
the Act. 


57. Compensation to be paid (a).—The several 
compensations which may have been awarded under 
the authority of the last-recited Act (b), shall be pay- 
able out of the monies which by the Acts of the 7th 
and 10th years of the reign of Her Majesty Queen 
Anne were made chargeable with the fees, salaries, 
and other charges allowed or to be allowed for the 
keeping up of the Courts of Session, Justiciary, or 
Exchequer in Scotland. 


(a) This section merely re-enacts, mutatis mutandis, 10 and 11 
Vict. c. 47, sec. 85, which took effect from and after 15th Novem- 
ber 1847. 


(b) Viz., the Services of Heirs Act of 1847 (10 and 11 Vict. 
c. 47), the provisions of which are consolidated by the present Act, 


58. Provisions as to depending Petition for Service 
a).—All petitions for service which at the commencement of this Act 
shall be depending before the Sheriff of Chancery or the Sheriff of any 
county acting under the said Act of the 10th and 11th of Her Majesty Queen 
Victoria, shall thereafter depend before the Sheriff of Chancery or the 
Sheriff of such county respectively acting under this Act, and shall be taken 
up by such Sheriff at the stage at which the proceedings in such petitions shall 
have arrived at the commencement of this Act, and shall bethereafter proceeded 
with by such Sheriff according to the provisions of this Act as if the same had 
been presented to such Sheriff after the commencement of this Act; and 


(b) in all cases in which before or after the com- 
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mencement of this Act a petition for service shall 
have been or shall be advocated or (c) appealed (d) to the 
Court of Session, or a process of reduction (e) shall 
have been or shall be brought of any decree or service 
pronounced before or after the commencement of this 
Act, any remit (7) which in such process of advocation or 
(c) appeal or reduction has been or shall be made by 
the said Court to the Sheriff may and shall be exe- 
cuted and carried out by the Sheriff to whom the 
petitions or petition advocated or (c) appealed, or in 
which the decree under reduction may have been 
pronounced, was originally presented, or before whom 
the same would have depended if the same had not 


been presented till after the commencement of this 
Act. 


(a) This section is a new enactment, thus taking effect from and 
after 31st December 1868. Its object is to prevent any diffi- 
culty occurring in the case of such services as were in course of being 
carried through at the date when the present Act came into opera- 
tion. 


(b) The preceding part of this section, being now unnecessary, 
has been repealed by the Statute Law Revision Act of 1875 (38 and 
39 Vict. c. 66). 


(c) The process of advocation is abolished by section 64 of the 
Court of Session Act of 1868 (31 and 32 Vict. c. 100). 


(d) As to appeals, see sections 41 and 42, ante, p. 117 et seg. 
(e) As to reductions, see section 43, ante, p. 121. 


(f) The Court of Session cannot themselves serve a petitioner ; 
they must remit to the Sheriff to do so. See sections 41 and 42, ante 
p. 117 et seg. 


59. (a) Unnecessary to libel and conclude for 
Decree of Special Adjudication (b).—Whereas it is in- 
convenient in practice to libel and conclude for 
general adjudication of lands as the alternative only 
of special adjudication, in terms of an Act of the 
Parliament of Scotland passed in the year 1672 (c): 
It shall not be necessary to libel or conclude for 
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special adjudication, and it shall be lawful to libel 
and conclude and decern for general adjudication 
without such alternative, anything in the said last- 
recited Act of the Parliament of Scotland, or in any 
other Act or Acts of the Parliament of Scotland or of 
Great Britain, or of the United Kingdom of Great 
Britain and Ireland, to the contrary notwithstanding. 


(a) Here commences the part of the Consolidation Act (extend- 
ing to section 62 inclusive) which relates to the completion of the 
title of an adjudger where the proprietor of the lands sought to be 
adjudged is dead. Except in section 59, the Act does not deal with 
the process of adjudication in cases where the proprietor is in 
life, but by the interpretation clause (section 3, paragraph 7), ante, 
p. 6, all decrees of adjudication are included under the words deed 
or conveyance, so that any adjudger may obtain infeftment by re- 
cording his decree with warrant of registration. 

The object of this part of the Act is to consolidate the various 
enactments passed from time to time since the year 1847, with a 
view to simplifying the procedure required to effect an adjudication 
or judicial transfer of lands from a deceased proprietor. As to the 
cumbrous proceedings which were necessary before 1847, see Bell’s 
Lectures on Conveyancing, lst ed., p. 760, and Juridical Styles, 3d 
ed., vol. ili., p. 324. 


(b) This section merely re-enacts, with verbal alterations, the provi- 
sions of 10 and 11 Vict. c. 48, sec. 18, as regards lands not held burgage, 
and 10 and 11 Vict. c. 49, sec. 10, as regards lands held burgage, both 
of which Acts took effect from and after 30th September 1847. 


(c) Viz., the Scotch Act 1672, c. 19, introducing the process of 
adjudication for debt. 1t required the creditor to conclude for 
special adjudication of such specified part of the debtor’s lands as 
might be worth the debt, principal, interest, and penalty, and only 
alternatively for general adjudication of the debtor’s whole lands. 
See Juridical Styles, 3d ed., vol. iii., p. 326. 

The Act referred to never had any application to an adjudication 
for implement of a specific obligation to convey lands. 


60. General and special and general special charges 
to be no longer necessary (a).—It shall not be compe- 
tent to use letters of general or special charge, or 
general special charge (6), but in an action of consti- 
tution of an ancestor’s debt or obligation against his 


unentered heir the citation on and execution of the 
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summons in such action shall be held to imply and be 
equivalent to a general charge, the inducize of which 
shall expire with the induciwe of such summons, and 
shall infer the like certification with such general 
charge; and it shall thereafter be competent to adopt 
under such summons the same procedure in all 
respects, and to pronounce the same decree, which 
would have been competent had such summons been 
preceded by letters of general charge duly executed 
against such heir, according to the law and practice in 
use prior to the 30th day of September 1847 (c), which 
decree shall be a valid decree of constitution; and in 
an action of adjudication, whether for debt or in im- 
plement, against such heir following on such decree of 
constitution, or in an action of adjudication against an 
unentered heir founded on his own debt or obligation, 
the citation on and execution of the summons of adju- 
dication shall be held to imply and be equivalent to a 
special charge or general special charge, as the circum- 
stances may require, the inducie of which charge shall 
expire with the inducie of such summons, and shall infer 
the like certification with such special charge or general 
special charge, as the case may be; and it shall there- 
after be competent to adopt under such summons the 
same procedure in all respects, and to pronounce the 
same decree, which would have been competent had 
such summons been preceded by letters of special 
charge or general special charge, as the case may be, 
duly executed against such heir according to the law 
and practice in use prior to the 30th day of September 
1847 (c); which decree shall be a valid decree of 
adjudication, whether for debt or in implement; and 
in actions of constitution and adjudication against an 
unentered heir on account of his ancestor’s debt or 
obligation, for the purpose of attaching the ancestor's 
heritable estate, it shall not be necessary to raise a 
separate summons of constitution and a separate sum- 
‘mons of adjudication (d), but both actions may be 
combined in one summons, whether the heir renounce 
the succession or not, and the citation on and execu- 
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tion of such summons shall be held to imply and be 
equivalent to a general charge, or to a general charge 
and a special charge, or to a general charge and a 
general special charge, as the circumstances of the 
case may require, the induciz of which shall expire 
with the induciz of such summons, and shall infer the 
like certification with such general charge, or general 
charge and special charge, or general charge and 
general special charge, as the case may be; and in 
such combined action of constitution and adjudication 
it shall be competent to adopt the same procedure in 
all respects, and to pronounce the same decree or 
decrees, which would have been competent had such 
summons been preceded by letters of general charge 
duly executed against such heir according to the law 
and practice in use prior to the 30th day of September 
1847 (c), or which would have been competent had a 
separate summons of constitution and a separate sum- 
mons of adjudication been raised against such heir, 
and been preceded respectively by letters of general 
charge, or of special charge, or general special charge, 
duly executed against such heir according to the law 
and practice in use prior to the 30th day of September 
1847 (c), which decree or decrees shall be valid decrees 
of constitution, or of adjudication, whether for debt or 
in implement, or of constitution and adjudication, 
whether for debt or in implement, as the case may be ; 
and in such combined action of constitution and adju- 
dication, whether for debt or in implement, it shall be 
competent to pronounce decree of constitution and 
adjudication in one and the same interlocutor, and to 
extract the same in one and the same extract, which 
decree shall have the full force and effect of a decree 
following upon a summons of constitution preceded by 
letters of general charge, and also of a decree follow- 
ing upon a summons of adjudication, whether for debt 
or in implement, preceded by letters of special or 
general special charge, as the case may be; anything 
in an Act of the Parliament of Scotland passed in the 
year 1540 (e), and in another Act of the Parliament of 


SECTION 60. ial 


Scotland passed in the year 1621 (f), or in any other Act 
of the Parliament of Scotland or of Great Britain or of 
the United Kingdom of Great Britain and Ireland, or 
any law or practice to the contrary notwithstanding (9). 


(a) This section merely re-enacts, with verbal alterations, the 
provisions of 10 and 11 Vict. c. 48, sec. 16, abolishing letters of 
charge in the case of lands not held burgage ; 10 and 11 Vict. c. 49, 
sec. 8, abolishing them in the case of lands held burgage—both of 
which Acts took effect from and after 30th September 1847 ; 21 and 
22 Vict. c. 76, sec. 27, which took effect from and after Ist October 
1858, allowing an action of constitution and am action of adjudi- 
cation to be combined in one summons in the case of lands not held 
burgage ; and 23 and 24 Vict. ec. 143, sec. 16, which took effect from 
and after lst October 1860, extending this enactment to the case of 
lands held burgage. 

The object of the section is to simplify the procedure in actions 
of adjudication where the proprietor of the lands sought to be 
adjudged is dead. As to the old procedure, see Juridical Styles, 3d 
ed., vol. iii, p. 324. 

By section 12 of the Conveyancing Act it is provided that an 
heir shall not be liable for the debts of his ancestor beyond the value 
of the estate to which he succeeds, and that if an heir shall renounce 
the succession the creditors of the ancestor shall have the same rights 
against the estate as upon a renunciation according to the law before 
the commencement of the Conveyancing Act. 


(b) Letters of general charge were a signet writ ordaining an heir 
to enter himself heir to his deceased ancestor, nnder certification that 
if he failed the complainer should have the same action and process 
against him as if he had complied, Letters of special charge were 
used where the ancestor was infeft in the lands to which the heir was 
served to enter ; and letters of general special charge were used where 
the subjects belonging to the ancestor did not require sasine or were 
not perfected by sasine. 


(c) That is to say, the date from and after which the correspond- 
ing enactments in the Lands Transference Acts of 1847, referred to 
in note (a), supra, took effect. 


(d) It is still competent to raise separate summonses. The com- 
bination here authorised was not competent prior to the Acts of 1858 
and 1860; see note (a) supra. 

It appears competent, under the present section, to raise a com- 
bined summons of constitution and adjudication against an heir, 
whether for his own debt or the debt of his ancestor, even where 
such debt is not liquidated, or due under any document of debt. 


(e) Viz., the Act 1540, c. 106, which introduced letters of charge. 


(f) Viz., the Act 1621, c. 27, which extended the use of letters 
of charge to the case of an heir who was himself the debtor. 
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(7) The following is the modern form of a summons of consti- 
titution and adjudication against an heir for his ancestor’s debt :— 


Vicroria, &c.—Whereas it is humbly meant and shown to us by 
our lovite A., pursuer, against B., defender, in terms of the conde- 
scendence and note of pleas in law hereunto annexed: Therefore 
the said defender, as eldest son (or otherwise, as the case may be) and 
heir of the deceased C., or as representing him upon one or other of 
the passive titles known in law, ought and should be decerned and 
ordained by decree of the Lords of our Council and Session to 
make payment to the pursuer of the principal sum of £ (here specify 
the ground of debt as shortly as possible, and if the debt is due under a 
bond, bill, or decree, &e., describe the document by date, and the names of 
parties), interest thereof from to and in time coming during 
the not-payment (if the document of debt contain a penalty stated at u 
specific sum, or as a “fifth part more,” here conclude for it), after the 
form and tenor of said (mention the document of debt): And further it 
is necessary in terms of the Act of Parliament, 1672, c. 19, entituled 
“ Act anent Adjudications,” that All and Whole the lands and others 
after described and referred to, pertaining heritably or otherwise to the 
defender as heir aforesaid, his predecessors and authors, viz., All and 
Whole (here describe them), with the teinds, parsonage and vicarage, 
thereof, and all right, title, interest, claim of right, property, and pos- 
session which the said B., his predecessors or authors, had or could 
pretend to the said lands, rights, and others, or to any portion 
thereof, or which the defender as heir might have, together with all 
and sundry writs, evidents, rights, titles, and securities whatever of 
and concerning the said lands, with all reversions of the same, legal 
or conventional, ought and should be adjudged by decree of the 
Lords of our Council and Session from the said B. as eldest son and 
heir of the said deceased C., and from all others having or pretend- 
ing to have right thereto, and decerned and declared by decree fore- 
said to pertain and belong to the pursuer and his heirs and assignees 
heritably for payment and satisfaction to them of the foresaid prin- 
cipal sum, interest thereof, and penalty above stated (if any) according 
as the same shall amount when accumulated at the date of the decree 
to follow hereon, and of the interest of the said accumulated sum 
during sthe not-redemption of the said lands, rights, and others, 
besides the composition to superiors and the expenses of recording 
the said decree of adjudication in the Register of Sasines, with the 
interest of the said composition and expenses from the time of dis- 
bursing the same during the not-redemption ; or otherwise, and in 
case the defender shall renounce to be heir to the said C., and be 
assoilzied from any passive title, but decerned against cognitionis 
causa tantuwm, then and in that event the said lands, rights, and 
others above described and referred to, together with the rents, maills 
and duties thereof from and since the death of the said Os which 
happened on or about the day of , and in time coming during 
the not-redemption, and all right, title, and interest, claim of right 

- . . t ’ 
property, and possession which the said C. had or could pretend to 
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the said lands and others, together with all and sundry writs, evidents, 
rights, titles, and securities whatever of and concerning the said 
lands and others, with all reversions of the same, legal or conven- 
tional, ought and should be adjudged, decerned, and declared by 
decree foresaid to pertain and belong to the pursuer and his heirs 
and assignees heritably for payment and satisfaction to them of the 
foresaid principal sum, interest thereof, and penalty above specified 
(7 any), according as the same shall amount when accumulated at 
the date of the decree of adjudication to follow hereon, and of the 
interest of the said accumulated sum during the not-redemption of 
the said lands, rights, and others, besides the composition to superiors, 
and the expenses of recording the said decree of adjudication in the 
Register of Sasines, with the interest of the said composition and 
expenses from the time of disbursing the same during the not- 
redemption, after the form and tenor of the foresaid Act of Parlia- 
ment, laws and practice of Scotland, used and observed in the like 
cases, as is alleged.—OuR WILL IS HEREFORE, &c. 

The above form may readily be adapted to meet the other cases 
contemplated by the present section. 


61. Actions of Constitution and Adjudication 
against Apparent Heir may be insisted in after the 
lapse of six months (a).—Actions of constitution and 
actions of constitution and adjudication against an 
apparent heir on account of his ancestor’s debt or 
obligation, for the purpose of attaching the ancestor’s 
heritable estate, and actions of adjudication against 
such heir on account of his own debt or obligation, for 
the purpose of attaching such estate, may be insisted in 
at any time after the lapse of six months from the date 
of his becoming apparent heir, any law or practice to 
the contrary notwithstanding. 


(a) This section merely re-enacts provisions contained in 21 and 
22 Vict. c. 76, sec. 27, which took effect from and after 1st October 
1858, as regards lands not held burgage, and 23 and 24 Vict. c. 143, 
sec. 16, which took effect from and after 1st October 1860, as regards 
lands held burgage. 

The object of the section is to reduce to six months the annus 
deliberandi formerly allowed to an heir to.consider whether he would 
take up or renounce the succession. 

Section 9 of the Conveyancing Act provides that a personal right 
to an estate in land shall vest in the heir by his mere survivance of 
the person to whom he is entitled to succeed ; but this does not 
appear to deprive him of his right to the six months, unless, of course, 
in the case of his incurring a passive representation by intromitting 
with the estate. 
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62 (a). Liffect of a Decree of Adjudication or Sale.—In all cases a 
decree of adjudication, whether for debt or in implement, or a decree of con- 
stitution and adjudication, whether for debt or implement, or a decree of 
declarator and adjudication, or a decree of sale, if duly obtained in the form 
prescribed by this Act, or obtained, if prior to the commencement of this 
Act, in the form then in use, shall, except in the case where the subjects 
contained in the decree of adjudication or of constitution and adjudication 
are heritable securities, be held equivalent to and shall have the legal operation 
and effect of a conveyance in ordinary form of the lands therein contained 
granted in favour of the adjudger or purchaser by the ancestor of such ap- 
parent heir, or by the owner or seller of the lands adjudged or sold, although 
in nonage or of insane mind, to be holden in the case of lands not held by 
burgage tenure in the manner and to the effect and subject to the provi- 
sions enacted and provided by the 6th section of this Act in the case of con- 
veyances in which no manner of holding is expressed, and to be holden of 
Her Majesty in free burgage in the case of lands held by burgage tenure ; 
and it shall be lawful and competent to such adjudger or purchaser to com- 
plete feudal titles to said lands, not only by infeftment on such decree as 
a conveyance or unrecorded conveyance, as the case may be, in the manner 
provided by this Act, but also when the lands are not held by burgage 
tenure, by obtaining from the superior charter of adjudication or of sale of 
said lands and expeding infeftment on such charter in common form or as a 
conveyance or unrecorded conveyance, as the case may be, in the manner 
provided by this Act, or where the ancestor of such apparent heir, or the 
owner or seller of the lands adjudged or sold, shall have been or shall be 
entered with his superior, or in a situation to charge such superior under the 
powers in this Act contained, to grant entry by confirmation by taking in- 
feftment on such decree as a conveyance or unrecorded conveyance, as the 
case may be, in the manner provided by this Act, which infeftment shall, 
with such decree, be an effectual feudal investiture in the said lands in terms 
of such decree, holding base of the party whose lands are adjudged or sold, 
and his heirs, until confirmation thereof shall be granted by the superior of 
the lands in the same manner and to the same effect as if the party whose 
lands are sold or adjudged had granted a disposition of the lands to the 
adjudger or purchaser in the terms of the said decree, with an obligation to 
infeft a@ me vel de me to be completed by confirmation, and a precept of 
sasine, and the adjudger or purchaser had been infeft on such precept, and 
the effect of the charter or writ of confirmation of such decree or of the in- 
feftment thus proceeding upon the same shall be to make the lands hold 
immediately of and under such superior; but the right of the superior to the 
composition payable by the adjudger or purchaser as due under the existing 
law is hereby reserved entire, and the adjudger or purchaser, by taking in- 
feftment on any such decree in any of the modes above mentioned, shall 
become indebted in such composition to the superior, and shall be bound to 
pay the same on the superior tendering a charter or writ of confirmation, 
whether such charter or writ shall be accepted or not, and the superior shall 
be entitled to recover such composition as accords of law ; and it is hereby 
provided that such infeftment on any such decree shall, without prejudice to 
any other diligence or procedure, be of itself sufficient to make the adjudi- 
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cation effectual in all questions of bankruptcy or diligence : Provided always, 
that where the investiture of any lands has imposed or shall impose a prohi- 
bition against sub-infeudation or alternative holding, such adjudger or pur- 
chaser shall, in respect of such recorded decree or notarial instrument, and 
notwithstanding any such prohibition, be deemed and taken to be duly infeft 
in the lands adjudged or sold as from the date of recording such decree or 
instrument, but without prejudice to the right of the superior to require such 
adjudger or purchaser to enter forthwith as accords of law, and to deal with 
such adjudger or purchaser as with a vassal unentered. 


(a) This section, as here printed, was one of the amended sections 
substituted by the Amendment Act of 1869 ; see note (a), ante, p. 1, 
and note (a), ante, p. 8. The amendment consisted merely in the 
addition of the words “or a decree of declarator and adjudication,” 
occurring in the first clause. 

It is now repealed by section 62 of the Conveyancing Act, which 
substitutes an amended section, to be read and construed as if it had 
originally been section 62 of the Consolidation Act. 


63. (a) Signatures for Crown Writs abolished (b). 
—It shall not be necessary, in order to the obtaining 
of any Crown writ (c), that any signature (d) shall be 
presented and passed in Exchequer, or that any pre- 
cept (e) shall be framed and issued thereon as pre- 
liminary to the granting of such writ, and all Crown 
writs (c) shall be obtained in the manner directed by 
this Act (f), and not otherwise. 


(a) Here commences the part of the Consolidation Act (ex- 
tending to section 96 inclusive) which relates to Crown charters 
and precepts from Chancery. ‘This is little more than a re-enactment 
of the Crown Charters Act of 1847 (10 and 11 Vict. c. 51), as modi- 
fied by the Titles to Land Act of 1858 (21 and 22 Vict. c. 76). 

Section 4, sub-section 1, of the Conveyancing Act having rendered 
charters, precepts, or other writs by progress incompetent, the only 
Crown charters or writs still competent are original charters (including 
charters of bastardy, charters of ultima heres, charters upon for- 
feitures for high treason, and charters of mines and minerals under 
the Act of 5th June 1592, not printed in the small edition of the 
Scotch Acts), charters of novodamus, and precepts, or writs (of clare: 
constat) from Chancery. ‘These last are never applied for now, as 
they are granted only after a service, and as an heir with a decree of 
service can complete his title under the provision of the Conveyanc- 
ing Act by simply recording the decree or a notarial instrument: 


thereon. 
K 
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b) This section re-enacts, with verbal alterations, the provisions 
of 10 and 11 Vict. c. 51, sec. 1, which took effect from and after 
lst October 1847. 

Its object is to abolish the preliminary procedure formerly re- 
quired to obtain a Crown writ, as to which see Juridical Styles, 3d 
edition, vol. i., p. 459. 


(c) By the interpretation clause (section 3, paragraph 5), ante, 
p. 6, the words ‘“ Crown writ” extend to and include all charters, 
precepts, and writs from Her Majesty and from the Prince. But 
under section 4 of the Conveyancing Act the only Crown writs still 
competent are those mentioned in note (a) supra. 


(d) A signature was a warrant prepared and endorsed by a Writer 
to the Signet authorising a charter to be made and passed under the 
Seal appointed by the Treaty of Union to be kept and used in Scot- 
land in place of the Great Seal. It required to be presented to and 
approved by the Barons of Exchequer as the commissioners of the 
Queen or Prince. When so approved of, it was stamped with the 
royal sign-manual or signature—whence the name of the writ. It 
was practically a draft of the charter required from the Crown or 
Prince. See Bell’s Lectures on Conveyancing, Ist edition, p. 704, 
and Juridical Styles, 3d edition, vol. 1., p. 461. 


(e) A precept was a signet-writ in Latin desiring the keeper of 
the Seal to issue a charter in terms of the signature. When it had 
passed the Signet it was the warrant of the Director of Chancery to 
make out the charter. See Juridical Styles, 3d edition, vol. i, 
p. 474. 


(f) Viz., in the sections immediately following. 


64. Crown Writs to be obtained by lodging a Draft 
thereof and Note along with the Title Deeds (a).—Any 
person seeking to obtain a Crown writ ()) shall lodge 
or cause to be lodged in the office of the presenter of signa- 
tures (c) a draft of the proposed writ, as prepared by his 
agent, being a Writer to the Signet (d), whose signa- 
ture shall be endorsed thereon, together with a short 
note, in the form, or as nearly as may be (e) in the 
form of Schedule (S.) hereto annexed, praying for a 
Crown writ (b) in terms of the said draft; and the 
date of lodging (f) such note shall be marked thereon 
by the presenter of signatures (c) or his clerk ( 9) : and along 
with such note and draft there shall be lodged 
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the last Crown writ (b) and retour or decree of service 
of the lands, and all the title deeds of the lands subse- 
quent thereto, together with evidence of the valued 
rent when necessary, and an inventory and brief of 
the titles, according to the practice heretofore in 
use (h). 


(a) This section merely re-enacts, with verbal alterations, the 
provisions of 10 and 11 Vict. c. 51, sec. 2, which took effect from 
and after 1st October 1847. 

Its object is to substitute a new procedure in place of that abo- 
lished by the preceding section. 


(b) Including any charter, precept, or writ from Her Majesty or 
the Prince. See interpretation clause (section 3, paragraph 5), ante, 
p- 6. But under section 4 of the Conveyancing Act the only Crown 
writs now competent are those mentioned in note (a) to section 63, 
ante, p. 145. 


(c) For the words “ presenter of signatures’ substitute the words 
“Sheriff of Chancery,” section 57 of the Conveyancing Act having 
abolished the office of presenter of signatures, and directed the duties 
of the office, so far as still necessary, to be discharged by the Sheriff 
of Chancery. 

The presenter of signatures was so called because it was his duty 
to present signatures to the Barons of Exchequer for their revisal. 
See note (d) ante, p. 146. 


(d) The agent must still be a Writer to the Signet. The Law 
Agents Act of 1873 does not abolish this privilege of members of the 
society of Writers to the Signet. 


(c) There should be no real deviation from the form prescribed. 


(f) The lodging of the draft and note is declared by section 89 
to be equivalent to the presenting of a signature in Exchequer. 


(g) For the words “his clerk” substitute the words “ Sheriff 
Clerk of Chancery,” section 57 of the Conveyancing Act having 
abolished the office of clerk to the presenter of signatures, and 
directed the duties of the office, so far as still necessary, to be dis- 
charged by the Sheriff Clerk of Chancery. 


(hk) These are required in order to show the applicant’s right to 
the lands, the conditions of the grant, and the duties payable to the 
Crown. 

As to the rectifications of mistakes in the former titles, see sec- 
tions 66 and 67, post, p. 149 and 150; and as to the procedure where 
a prior Crown writ or service is withheld or cannot be produced, see 
section 68, 
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SCHEDULE (8.) 
Note for A.B. [insert name and designation |. 


The said A.B. humbly prays that a writ [or charter, 
or precept, or other deed, as the case may be] (a) may 
be granted by Her Majesty [or the Prince and Steward 
of Scotland, as the case may be| in terms of the draft 
herewith lodged and marked as relative hereto. 


(Signed) C.D. (W.S.), Agent for the said A.B. 


(a) As to the Crown writs that are still competent, see note (a) 
to section 63, ante, p. 146. 


65. Draft. Crown Writ to be revised (a).—The draft 
Crown writ (b) so lodged shall be forthwith revised by 
the presenter of signatures (c), who shall require the attend- 
ance of the agent of the person applying for the writ 
for the purpose of receiving his explanations; and the 
presenter of signatures (c) shall thereafter proceed with the 
revision of the said draft, making such alterations and 
corrections as are necessary; and he shall, after his 
final revision of such draft, authenticate each page 
thereof, and the several alterations and corrections 
thereon, if any, with his initials, and shall mark on 
such draft that the same has been revised by him, and 
also the date when such revisal was completed; and 
the fees on signatures (d) payable prior to the first day 
of October 1847 (e) to the presenter of signatures shall 
be chargeable on the draft writ to be lodged and re- 
vised as aforesaid, and all other fees payable prior to 
that date to the officers of Exchequer on signature shall 
cease and determine (/). 


(a) This section merely re-enacts, with verbal alterations, the pro- 
visions of 10 and 11 Vict. c. 51, sec. 3, which took effect from and 
after Ist October 1847. 

Its object is to provide for a revisal, on behalf of the Crown, of 
the draft prepared by the applicant’s agent. 


(6) The words Crown writ include any charter, precept, or writ 
from Her Majesty or the Prince ; see interpretation clause (section 3, 
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paragraph 5), ante, p. 6. But under section 4 of the Conveyancing 
Act the only Crown writs now competent are those mentioned in 
note (a) to section 63, ante, p. 145. 


(c) For the words “ presenter of signatures”’ substitute the words 
“ Sheriff of Chancery,” section 57 of the Conveyancing Act having 
abolished the office of presenter of signatures, and directed the duties 
of the office, so far as still necessary, to be discharged by the Sheriff 
of Chancery. 


(d) As to the nature of signatures, see note (d), ante, p. 146. 


(e) Viz., the date of the commencement of the Crown Charters 
Act of 1847 (10 and 11 Vict. c. 51), the provisions of which are 
consolidated by the present Act. 


(7) As to the fees now payable, see sections 70 and 91. 


66. Rectification of mistakes in former Titles (a).— 
If it shall appear that any mistake has occurred in the 
terms of the last Crown writ (b) or retour or decree of 
service to the prejudice of the Crown (c), the person 
applying for the writ shall further, on requisition made 
to him or his agent to that effect, by order of the 
presenter of signatures (1), lodge the prior title deeds of the 
said lands, and any other title deeds of and concerning 
the same, in so far as such title deeds may be in his 
possession or at his command, and in so far as the 
same may be necessary for the due revisal of the said 
draft on behalf of the Crown (c), and for the rectifica- 
tion of such mistake, which may be rectified accord- 
ingly; and, on the other hand, if the vassal shall allege 
any mistake to have occurred in the terms of the last 
Crown writ (b) or retour or decree of service to his 
prejudice, the person applying for the writ shall be 
entitled, without such requisition, to lodge a note ex- 
plaining the alleged mistake, and produce the prior 
titles of the said lands, and any other title deeds or 
other deeds of and concerning the same, in so far as 
these may be necessary for the due revisal of the said 
draft and the rectification of such mistake, which may 
be rectified accordingly ; but no such rectification shall 
in either case be allowed, nor the draft be held as 
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finally revised or authenticated as such, until the same 
shall have been reported by the presenter of signatures (d) 
to and approved of by the Lord Ordinary in Exchequer 
causes appointed in terms of an Act passed in the nine- 
teenth and twentieth years of the reign of Her Majesty, 
chapter 56, for constituting the Court of Session the 
Court of Exchequer in Scotland (e). 


(a) This section merely re-enacts, with slight alterations, the 
provisions of 10 and 11 Vict. c. 51, sec. 4, which took effect from 
and after 1st October 1847. 

Its object is to provide a mode for preventing mistakes in prior 
Crown writs or services being continued in future writs. 


(b) Including any charter, precept, or writ from Her Majesty or 
the Prince ; see interpretation clause (section 3, paragraph 5), ante, 
p. 6. But under section 4 of the Conveyancing Act the only 
Crown writs now competent are those mentioned in note (a) to sec- 
tion 63, ante, p. 145. 


(c) Including Her Majesty and the Prince; see interpretation 
clause (section 3, paragraph 5), ante, p. 6. 


(d) For the words “ presenter of signatures” substitute the words 
“Sheriff of Chancery,” section 57 of the Conveyancing Act having 
abolished the office of presenter of signatures, and directed the duties 


of the office, so far as still necessary, to be discharged by the Sheriff 
of Chancery. 


(e) Viz., 19 and 20 Vict. c. 56, seé. 2, under which one of the 
Lords Ordinary in the Outer House of the Court of Session is ap- 
pointed Lord Ordinary in Exchequer causes. 

Under the corresponding section of the Act of 1847, the duties 
here referred to were discharged by the Judges of the Court of 
Exchequer ; but they were transferred to the Lord Ordinary in Ex- 
chequer causes by 19 and 20 Vict. c. 56, sec. 18. 


67. Intimation of proposed rectification to be made 
to Solicitor for Commissioners of Woods and Forests 
(a).—In every case where the draft of any Crown writ 
(b) shall be laid before the Lord Ordinary in Exchequer 
causes, as before provided for (c), intimation thereof 
and of the relative report by the presenter of signatures 
(d), or note, as the case may be, shall be made by 
the agent applying for the writ to the solicitor in Scot- 
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land for the Commissioners of Her Majesty’s Woods, 
Forests, and Land Revenues, and the Lord Advocate 
shall be entitled to appear in name and on behalf 
of the Crown, and on behalf of the said Commissioners, 
or either of them, in all future proceedings relating to 
the said Crown writ (b); and the Lord Ordinary, 
before finally approving of any such draft writ, shall 
be satisfied that one calendar month’s previous notice 
in writing of such draft having been laid before him 
has been given to the said solicitor, accompanied by a 
copy of the said draft writ, and of the report by the 
presenter of signatures (cl), or note, as the case may be. 


(a) This section is a new enactment, thus taking effect from and 
after lst December 1868. 


Its object is to prevent such alterations being made in the writ 
as might prejudicially affect the rights of the Crown as superior or 
as proprietor of salmon fishings, &c. 


(6) Including any charter, precept, or writ from Her Majesty or 
the Prince ; see interpretation clause (section 3, sub-section 5), ante 
p- 6. But under section 4 of the Conveyancing Act the only Crown 
writs now competent are those mentioned in note (a) to section 63, 
ante p. 145. 


(c) Viz., in section 66, ante, p. 149. 


(d) For the words ‘presenter of signatures” substitute the 
words “ Sheriff of Chancery,” section 57 of the Conveyancing Act 
having abolished the office of presenter of signatures, and directed 
the duties of the office, so far as still necessary, to be discharged by 
the Sheriff of Chancery, 


68. Presenter of Signatures (ce), ae. may refer to copy of 
Writ when withheld (a).—When the last Crown writ 
(b) or retour or decree of service shall be withheld by 
the person applying as aforesaid, or cannot be so 
lodged from being in the possession of the proprietor 
of other lands therein contained, or from any other 
good cause, it shall be competent for the presenter of 
‘signatures (¢), or for the person applying as aforesaid, to 
refer to the copy thereof engrossed in the register of 
the Great Seal, or in the register of retours or record 


Page 151, line | 
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of services, and to procure exhibition thereof as 
evidence of the terms of such last Crown writ (b) or 
retour or decree of service; and the Lord Clerk 
Register is hereby authorised and required to make 
such regulation as will enable the exhibition thereof 
to be obtained for the purpose aforesaid, upon the 
joint application of the person so applying and of the 
presenter of signatures (c). 


(a) This section merely re-enacts, with a slight verbal alteration, 
the provisions of 10 and 11 Vict. c. 51, sec. 5, which took effect 
from and after 1st October 1847. 

Its object is to allow a copy instead of the principal prior writ to 
be referred to, where the principal cannot be got. 


(0) Including any charter, precept, or writ from Her Majesty or 
the Prince ; see interpretation clause (section 3, paragraph 5), ante, p. 6. 
But under section 4 of the Conveyancing Act the only Crown writs 
now competent are those mentioned in note (a) to section 63, ante, 


p. 145. 


(c) For the words “ presenter of signatures” substitute the words 
“ Sheriff of Chancery,” section 57 of the Conveyancing Act having 
abolished the office of presenter of signatures, and directed the 
duties of the office, so far as still necessary, to be discharged by the 
Sheriff of Chancery. 


69. Amount of Crown Duties to be fixed (a).— 
The presenter of signatures (>) shall also, with the aid of the 
auditor of Exchequer, ascertain and fix the amount of 
composition or other duties due and payable to the 
Crown (c) on granting such writ, and the amount of 
the same shall be marked on the said draft, and certi- 
fied by the signatures of the said auditor of Exchequer 
and of the presenter of signatures; and in ascertaining and 
fixing the amount of such composition and other duties 
payable to the Crown (c) there shall be no charge 
added for the expense of collecting the same, any law 
or practice to the contrary notwithstanding, 


(a) This section merely re-enacts, with a slight verbal alteration, 
the provisions of 10 and 11 Vict. c. 51, sec. 6, which took effect 
from and after 1st October 1847. 
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Its object is to provide for settling the amount of casualties or 
other duties payable to the Crown. ‘The abolition of charters by 
progress renders this section almost entirely inoperative as regards 
the time and mode of settlement 

In feus created before 1st October 1874, however, the amount of 
the casualties is still the same as formerly, viz. (with a few excep- 
tions) in the case of an heir ten merks, and in the case of a singular 
Successor one sixth part of the valued rent, which must be instructed 
either by the valuation books in Exchequer or by a certificate of 
two Commissioners and the Clerk of Supply of the county in which 
the lands lie. See Juridical Styles, 4th ed., vol. i, p. 340. 


(b) For the words “ presenter of signatures,” substitute the words 
“Sheriff of Chancery,” section 57 of the Conveyancing Act having 
abolished. the office of presenter of signatures, and directed the duties 
of the office, so far as still necessary, to be discharged by the Sheriff 
of Chancery. 


(c) Including any charter, precept, or writ from Her Majesty or 
the Prince ; see interpretation clause (section 8, paragraph 5), ante, 
p- 6. But under section 4 of the Conveyancing Act the only Crown 
writs now competent are those mentioned in note (a) to section 63, 
ante, p. 145. 


70. Clerk's Fees (a).—The person applying for such 
Crown writ (b) shall be bound to pay to the clerk of the 
presenter of signatures (c) the fees to be fixed in manner 
herein-after provided (d), which fees shall be paid over 
by such clerk to the Director of Chancery, who shall 
be accountable therefor. 


(a) This section merely re-enacts, with a verbal alteration, the 
provisions of 10 and 11 Vict. c. 51, sec. 6, which took effect from 
and after 1st October 1847. 


(6) Including any charter, precept, or writ from Her Majesty or the 
Prince ; see interpretation clause (section 3, paragraph 5), ante, p. 6. 
But under section 4 of the Conveyancing Act the only Crown writs 
now competent are those mentioned in note (a) to section 63, ante, 
p. 145. 


(c) For the words “ clerk to the presenter of signatures” substitute 
the words ‘ Sheriff Clerk of Chancery,” section 57 of the Convey- 
ancing Act having abolished the office of clerk to the presenter 
of signatures, and directed the duties of the office, so far as still 
necessary, to be discharged by the Sheriff Clerk of Chancery. 


(d) Viz., by section 91, post, p. 180. 
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U1. Copy of revised Draft to be furnished to the 
party (a).—Such revised draft (b) shall, so long as it 
is retained in the office of the presenter of signatures (c), be 
there open to the inspection of the party applying for 
the Crown writ (d), or his agent, and a copy thereof, 
shall be furnished on demand on payment of the fees 
to be fixed as herein-after directed (@). 


(a) This section merely re-enacts, with a verbal alteration, the 
provisions of 10 and 11 Vict. ec. 51, sec. 8, which took effect from 
and after 1st October 1847. 


Its object is to provide the applicant for the writ with an oppor- 
tunity of seeing the revisal made on behalf of the Crown. 


(b) Viz., under section 65, ante, p. 148. 


(c) For the words “ presenter of signatures ” substitute the words 
“ Sheriff of Chancery,” section 57 of the Conveyancing Act having 
abolished the office of presenter of signatures, and directed the duties 


of the office, so far as still necessary, to be discharged by the Sherifi- 
Clerk of Chancery. 


(d) Viz., the writ so drafted. 


(e) Viz., by section 91, post, p. 180. 


72. If no Objections, the revised Draft to be attested, 
and the Crown Writ prepared (a).—Where no objec- 
tions shall be stated to the draft as so revised, a docquet 
shall be put thereon certifying that the same is ap- 
proved, which docquet shall be signed by the agent 
applying for the Crown writ (b) and by the presenter of 
signatures (c), and the date of signing the same thereon 
set forth; and such draft, so docqueted, shall, without 
being given up to the party applying for the said writ 
or his agent, be officially transmitted by the presenter of 
signatures (c) to the office of the Director of Chancery, 


and where such writ is to be engrossed on any deed or conveyance, such deed 
or conveyance shall be transmitted along with said draft (d), and such 


draft shall form a valid and sufficient warrant for the 
immediate preparation of the writ in Chancery in 
terms of such draft. 
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(a) This section merely re-enacts, with an addition referred to in 
note (d) enfra, the provisions of 10 and 11 Vict. ¢. 51, see. 9, which 
took effect from and after 1st October 1847. 

Its object is to provide for the preparation of the Crown writ in 
terms of the revised draft. 


(0) Viz., the writ so drafted. 


(c) For the words ‘ presenter of signatures,” substitute the words 
“‘ Sheriff of Chancery,” section 57 of the Conveyancing Act having 
abolished the office of presenter of signatures, and directed the duties 
of the office, so far as still necessary, to be discharged by the Sheriff 
of Chancery. 


(d) This clause is an addition made by the present Act, rendered 
necessary by section 78, which directs writs engrossed on convey- 
ances to be signed by the Director of Chancery instead of the pre- 
senter of signatures. 

The writs referred to are writs of confirmation and resignation, 
which are now, under section 4 of the Conveyancing Act, useless and 
incompetent. 


73. Crown Writs may be applied for at any 
time (a).—It shall be competent to apply for any 
Crown writ (b) in manner before directed (c), and to 
revise the draft of the same, and in the event of the 
same being docqueted as revised and approved in 
manner aforesaid (d) to prepare and deliver the writ 
as herein-after directed (e) at any period of the year, 
and notwithstanding that it shall not then be term 
time of the Court of Session acting as the Court of 
Exchequer in Scotland under the said Act passed in 
the nineteenth and twentieth years of the reign of Her 
present Majesty, chapter 56 (/). 


(a) This section merely re-enacts, with verbal alterations, the pro- 
visions of 10 and 11 Vict. c. 51, sec. 10, which took effect from and 
after Ist October 1847. 

Its object is to enable Crown writs to be obtained during the 
vacation of the Court of Session. 


(>) Including any charter, precept, or writ from Her Majesty or 
the Prince. See interpretation clause (section 3, paragraph 5), ante, 
p. 6. But under section 4 of the Conveyancing Act the only 
Crown writs now competent are those mentioned in note (a) to sec- 
tion 63, ante, p. 145. 
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(c) Viz., in section 64, ante, p. 146. 
(d) Viz., in sections 65 and 66, ante, pp. 148 and 149. 
(ec) Viz., in section 78, post, p. 160. 


(f) Section 3 of the Act here mentioned provides that “it shall 
“be competent to the Lord Ordinary in Exchequer causes at any 
‘time, as well in vacation or recess as during the sittings of the 
“ Court of Session, and on any day or days of the year, whether 
‘ sederunt days of the Court of Session or not, to entertain and dis- 
‘‘ pose of all matters of a summary nature, or which may appear to 
“the Lord Ordinary to require despatch, being within his com- 
“« netency under this Act, and also to try any cause under this Act, 
‘and to pronounce judgment therein, and in case of the absence or 
‘‘ inability of the Lord Ordinary, any duties devolving on him under 
‘“‘ this Act may, during such absence or inability, be performed by 
“any other Lord Ordinary of the Court of Session acting in his 
“yoom and stead.” 


74, Objections, of any, to Draft Crown Writ to be by 
a Note (a).—It shall be lawful for the person applying 
for the Crown writ (b), if dissatisfied with the draft 
revised as aforesaid (c), to state objections thereto or 
against the amount of duties and composition thereon 
marked as payable (d); and such objections shall be 
set forth in a short written note of objections, without 
argument, to be lodged in the office of the presenter of 
signatures (e), Subscribed by the agent of such person ; 
and the date of lodging such note of objections shall 
be marked thereon by the presenter of signatures or his clerk (Fy 


(a) This section merely re-enacts, with a verbal alteration, the 
provisions of 10 and 11 Vict. c. 51, sec. 11, which took effect from 
and after lst October 1847. 

Its object is to provide a mode of objecting to the proceedings of 
the Crown officials. 


(6) Including any charter, precept, or writ from Her Majesty or 
the Prince; see interpretation clause (section 3, paragraph 5), ante, 
p: 6. But under section 4 of the Conveyancing Act the only Crown 
writs still competent are those mentioned in note (a) to section 63, 
ante, p. 145, 


(c) Viz., in section 65, ante, p. 148. 
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(d) Under section 69, ante, p. 152. 


(e) For the words “ presenter of signatures ” substitute the words 
“ Sheriff of Chancery,” section 57 of the Conveyancing Act having 
abolished the office of presenter of signatures, and directed the duties 
of the office, so far as still necessary, to be discharged by the Sheriff 
of Chancery, and the duties of the clerk of the presenter of signatures 
to be discharged by the-Sheriff Clerk of Chancery. 


(f) For the words “ presenter of signatures or his clerk” substi- 
tute the words “Sheriff of Chancery or the Sheriff Clerk of Chan- 


” 


cery ;” see the immediately preceding note (e). 


15. Objections, how to be disposed of (a).—Where 
any note of objections shall be so lodged (b), such note 
shall, together with the whole other proceedings, be 
laid before the said Lord Ordinary in Exchequer 
causes (c), and the said Lord Ordinary shall hear the 
person so objecting, by himself, his counsel or his agent, 
being a Writer to the Signet (1), and shall also hear any report 
or statement by the presenter of signatures (e) ; and where- 
ever it shall appear to the said Lord Ordinary that the 
said objections should to any extent receive effect he 
shall cause such alterations and corrections as shall 
appear to him proper, either with reference to the 
terms of the said draft, or to the amount of duties or 
other payments marked thereon as payable, to be made 
on such draft, or to be expressed in a separate paper 
marked as relative thereto, and shall authenticate such 
draft and relative paper with his signature; and the 
said Lord Ordinary shall at the same time pronounce 
a judgment or deliverance, to be written on the note 
of objections, appointing the writ, as so altered and 
corrected, to be prepared and executed; and the judg- 
ment or deliverance so pronounced shall form a valid 
and sufficient warrant for the preparation in Chancery 
of the writ as altered and corrected. 


(a) This section merely re-enacts, with an alteration necessitated 
by the substitution of the Lord Ordinary for the judges of Exchequer, 
the provisions of 10 and 11 Vict. c. 51, sec. 12, which took effect 
from and after lst October 1847. 

Its object is to provide a mode of obtaining a judicial deliverance 
on any objections stated to the proceedings of the Crown officials. 
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(b) Viz., under section 74, ante, p. 156. 
(c) See sections 66 and 73, ante, pp. 149 and 155. 


(d) Every enrolled law-agent is now entitled to practise in any 
court of law in Scotland; see the Law Agents Act of 1873 (36 and 
37 Vict. c. 68, sec. 2). But only a Writer to the Signet can prepare 
the draft of a Crown writ; see section 64, ante, p. 146. 


(e) For the words “ presenter of signatures ” substitute the words 
“ Sheriff of Chancery,” section 57 of the Conveyancing Act having 
abolished the office of presenter of signatures, and directed the duties 
of the office, so far as still necessary, to be discharged by the Sheriff 
of Chancery. 


16. Procedure if Objections repelled (a).—Where- 
ever the said Lord Ordinary (6) shall be of opinion 
that the said objections should not to any extent receive 
effect, he shall pronounce a judgment, to be written on 
the said note of objections, repelling the said objections; 
and the judgment or deliverance so pronounced shall 
form a valid and sufficient warrant for the preparation * 
in Chancery of the writ as revised by the presenter of 
signatures (c) in manner before directed (d). 


(a) This section merely re-enacts, with an alteration necessitated 
by the substitution of the Lord Ordinary for the judges of Exchequer, 
the provisions of 10 and 11 Vict. c. 51, see. 13, which took effect 
from and after 1st October 1847. 

Its object is to regulate the procedure in the case of the objections 
being repelled. 


(b) Viz., the Lord Ordinary in Exchequer causes; see sections 
66 and 73, ante, pp. 149 and 155. 


(c) For the words “ presenter of signatures” substitute the words 
“ Sheriff of Chancery,” section 57 of the Conveyancing Act having 
abolished the office of presenter of signatures, and directed the duties 
of the office, so far as still necessary, to be discharged by the Sheriff 
of Chancery. 


(d) Viz., in sections 65 and 72, ante, pp. 148 and 154. 


77. Refusal to revise, how to be complained of (a).— 
Wherever the presenter of signatures (b) shall be of opinion 
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that the person applying for the Crown writ (c) has 
not produced a title sufficient to show that he has 
right to obtain the same, the presenter of signatures (b) shall 
mark on the said draft that the same is refused for 
want of sufficient production of titles, adding thereto 
his signature and the date of affixing the same; and 
his clerk (7) shall intimate such refusal to the agent of 
the said person, and shall on demand return the draft 
to such agent ; and in every such case it shall be com- 
petent forthe person who shall have applied for the 
writ to bring such refusal under review of the said 
Lord Ordinary (e) by a note of objections lodged in 
manner aforesaid; and the said Lord Ordinary shall, 
after considering such note and hearing parties thereon 
in manner aforesaid, sustain or repel the objections, or 
pronounce such judgment or deliverance thereon as 
shall be just; and if the said Lord Ordinary shall be 
of opinion that a sufficient title has been shown to 
authorize the writ being granted, he shall in that case 
remit to the presenter of signatures (b) to proceed with the 
revisal of the draft in manner before mentioned (/). 


(a) This section merely re-enacts, with some verbal alterations, 
and the substitution of the Lord Ordinary for the judges of Ex- 
chequer, the provisions of 10 and 11 Vict. ¢. 51, sec. 14, which took 
effect from and after lst October 1847. 

Its object is to provide a mode of bringing under review a refusal 
of a Crown writ on the ground of want of sufficient production of 
titles. 


b) For the words ‘‘ presenter of signatures” substitute the words 
“ Sheriff of Chancery,” section 57 of the Conveyancing Act having 
abolished the office of presenter of signatures, and directed the duties 
of the office, so far as still necessary, to be discharged by the Sheriff 
of Chancery. 


(c) Including any charter, precept, or writ from Her Majesty or 
the Prince. See interpretation clause (section 3, paragraph 5), ante, 
p- 6. But under section 4 of the Conveyancing Act the only 
Crown writs still competent are those mentioned in note (a) to sec- 
tion 163, ante, 145. 


(d) For the words “his clerk” substitute the words “ Sheriff 
Clerk of Chancery,” section 57 of the Conveyancing Act having 
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abolished the office of clerk to the presenter of signatures, and directed 
the duties of the office to be performed by the Sheriff Clerk of 
Chancery. 


(e) Viz., the Lord Ordinary in Exchequer causes. See sections 
66 and 73, ante, pp. 149 and 156. 


(f) Viz., in section 66, ante, p. 149. 


78. Crown writ as revised to be engrossed and de- 
livered (a).—As soon as the draft Crown writ (b) shall 
have been docqueted as revised and approved in man- 
ner before provided (c), or, in case of objections being 
stated, as soon as the same shall have been disposed of 
by the said Lord Ordinary (d) in manner before 
directed (e), the said draft shall be officially transmitted 
by the presenter of signatures (/') to the office of the Director 


of Chancery = and where such writ is to be engrossed on any deed or 
conveyance, such deed or conveyance shall be transmitted along with said 


draft (g), and immediately thereafter the writ shall be 
engrossed in the office of the Director of Chancery in 
terms of the draft as finally adjusted, signed, and offici- 
ally transmitted as aforesaid, and shall be signed by 
the Director of Chancery or his depute or substitute 
(h) ; and it shall not be necessary to have the seal ap- 
pointed by the Treaty of Union to be kept and used 
in Scotland in place of the Great Seal thereof formerly 
in use affixed to any writs from Her Majesty, or the 
seal of the Prince if the writs be of lands holden of the 
Prince, and a separate seal be then in use for such 
writs, affixed to any writs from the Prince, unless the 
receivers of such writs shall require the appropriate 
seal to be affixed (7); and when the appropriate seal 
is so required and affixed, the fact shall be stated at 
the conclusion of the writ, and the date on which the 
seal is actually appended stated; and all Crown writs 
(b) shall be in all respects as valid and effectual with- 
out the seal as if the same had been appended thereto ; 
and the writ when signed, or, if required, signed and 
sealed, as the case may be, shall be recorded in 
Chancery in manner hereafter provided (k), and shall. 
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be thereafter delivered to the person applying for the 
same, or his agent, in like manner in all respects, and 
on payment of the same fees and charges as at present 
used and observed and payable, and the date of sign- 
ing, or of sealing when the seal is appended, shall in 
all cases be held and expressed to be the date of the 
writ : Provided always, that before the writ shall be so 
delivered payment shall be made to the officers who are 
or may be entitled to receive the same of the amount of 
duties and compositions payable to Her Majesty or the 
Prince, ascertained and fixed as aforesaid (J); and a 
record of the amount of duties payable to Her Majesty 
or the Prince shall be kept in Chancery, so as to form a 
charge against the officer or other person appointed to 
receive the same. 


(a) This section re-enacts, with verbal alterations and the substi- 
tution of the Lord Ordinary for the judges of Exchequer, the provi- 
sions of 10 and 11 Vict. c. 51, sec. 15, which took effect from and 
after Ist October 1847; and also (as regards dispensing with the 
affixing of the seals) the provisions of 21 and 22 Vict. c. 76, sec. 82, 
which took effect from and after lst October 1858. 

The object of this section is to regulate the engrossment, execu- 
tion, and delivery of Crown writs. 


(6) Including any charter, precept, or writ from Her Majesty or 
the Prince; see interpretation clause (section 8, paragraph 5), ante, 
p- 6. But under section 4 of the Conveyancing Act the only Crown 
writs still competent are those mentioned in note (a) to section 68, 
ante, p. 145. 


(c) Viz., in section 72, ante, p. 154. 


(d) Viz., the Lord Ordinary in Exchequer causes ; see sections. 
66 and 73, ante, pp. 149 and 155. 


(e) Viz., in sections 75, 76, and 77, ante, p. 157 et seq. 


(f) For the words “ presenter of signatures’? substitute the 
words ‘‘ Sheriff of Chancery,” section 57 of the Conveyancing Act 
having abolished the office of presenter of signatures, and directed 
the duties of the office, so far as still necessary, to be discharged by 
the Sheriff of Chancery. 


(g) The writs here referred to as engrossed on deeds or con- 
veyances were writs of confirmation and writs of resignation, which 
are now incompetent under section 4 of the Conveyancing Act. 

L 
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(h) Under the Act of 1858 writs engrossed upon conveyances 
wete signed by the presenter of signatures. But under the present 
section all Crown writs without exception must be signed by the 
Director of Chancery or his deputy or substitute. 


(1) As to these seals, see Juridical Styles, 3d ed., vol. i. p. 459. 

The Act of 1847 directed the appropriate seal to be affixed ; and 
accordingly Crown writs thereafter granted contained not only as 
formerly the order to affix the seal, but also the statement that the 
seal had been affixed. The affixing of the seal was for the first time 
dispensed with by the Act of 1858; see note (a) supra. 


(k) Viz., in section 87, post, p. 176: 


(1) Viz., in section 69, ante, p. 152. 


79. Crown Writs to be valid (a).—The engrossed 
Crown writ-(b), signed, or signed and sealed, recorded 
and delivered as aforesaid, shall be in all respects a 
warrant for infeftment (c) in the lands described or 
referred to in the said writ, as valid and effectual as 
any Crown writ ()) of the same description hitherto 
in use to be granted, and notwithstanding that the 
same has not followed on any signature presented and 
passed in Exchequer or precept directed thereon, any 
law or usage heretofore existing to the contrary not- 
withstanding (d). 


(a) This section merely re-enacts, with verbal alterations, the 
provisions of 10 and 11 Vict. c. 51, sec. 16, which took effect from 
and after Ist October 1847. 

Its object is to render the new form of Crown writ equivalent to 
the old. 


(b) Including any charter, precept, or writ from Her Majesty or 
the Prince; see interpretation clause (section 3, paragraph 5), ante, 
p. 6. But under section 4 of the Conveyancing Act the only 
Crown writs still competent are those mentioned in note (@) to see- 
tion 63, ante, p. 145. 


(c) It may thus be recorded, with a warrant of registration in 
terms of section 15, ante, p. 46. 


(d) As to the previous law and usage, see section 63, ante, p. 145. 


_—s 
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80. Ceremony of Resignation abolished (@).—Where a Crown charter 
or Crown writ (0) of resignation is applied for it shall not be necessary to go 
through any form or ceremony of resignation, but in all cases resignation 
shall be held to be duly made and completed in terms of the procuratory or 
clause of resignation, which forms the warrant for resignation, by the in 
giving of the note applying for the charter or writ as aforesaid (¢), and as of 
the date of such ingiving; and every such charter or writ of resignation 
shall be as valid and effectual as any Crown charter or Crown writ of resig- 
nation heretofore granted, any law or usage to the contrary notwithstanding. 


(a) This section re-enacts, with slight alterations, the provisions 
of 10 and 11 Vict. c. 51, sec. 17, which took effect from and after 
lst October 1847. 

Its object is to render unnecessary the ceremony of resignation 
which was required in the case of entry with the Crown by resigna- 
tion prior to 1847. 

This section is now superseded by the provisions of the Convey- 
ancing Act (section 4) rendering charters by progress incompetent, 
and thus abolishing entry by resignation. 


(b) Writs of resignation were first introduced by 21 and 22 Vict. 
c. 76, sec. 8. See section 81 of the present Act. 


(c) Viz., in section 64, ante, p. 146. 


81. Investiture by Resignation from the Crown (a). — Where lands 
are held of the Crown (0), and a new investiture by resignation shall be 
required, it shall be competent for the person in right of the deed or con- 
veyance which is the warrant for resignation, to apply to the presenter of 
signatures for a Crown charter of resignation, or a Crown writ of resigna- 
tion, in or as nearly as may be in the forms herein-after respectively pro- 
vided (c), and such Crown writ of resignation shall be engrossed on the said 
deed or conveyance, and it shall be competent to record in the appropriate 
register of sasines such deed or conveyance, with the writ engrossed 
thereon, and warrant of registration also, in the form or as nearly as may be 
in the form No. 1. of Schedule (H.) hereto annexed (d); and the same being 
so recorded shall have the same legal force and effect in all respects as if a 
Crown charter of resignation had been granted, and such charter had been 
followed by an instrument of sasine expede in favour of the party on whose 
behalf such deed of conveyance and writ and warrant are presented for 
registration, and so recorded at the date of recording such deed or convey- 
ance and writ and warrant: Provided always, that the recording of such 
deed or conveyance along with such writ and warrant shall not have the 
effect of an instrument of sasine following on such deed or conveyance (é). 


(a) This section re-enacts, with verbal alterations, the provisions 
of 10 and 11 Vict. v. 51, sec. 24 (authorising the use of a short 
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form of charter of resignation), which took effect from and after 1st 
October 1847, and the provisions of 21 and 22 Vict. c. 76, sec. 8 
(authorising the writs of resignation and the recording of charters or 
of conveyances with writs thereon), which took effect from and after 
Ist October 1858. ; 

The object of the section was to provide a simple mode of obtain- 
ing from the Crown or Prince an entry by resignation. 

This section is impliedly repealed from and after Ist October 
1874 by the provisions of the Conveyancing Act (section 4) render- 
ing charters by progress incompetent, and thus abolishing entry by 
resignation. 


(b) Including Her Majesty and the Prince; see interpretation 
clause (section 8, paragraph 5), ante, p. 6. 


(c) Viz. in section 83, post, p. 165. 
(d) Schedule (H.) is printed ante, p. 49. 


(c) That is to say, shall not have the effect of constituting two 
infeftments, one on the a me and the other on the de me precept of 
sasine implied in a conveyance with an alternative holding, and so 
rendering consolidation necessary. 


82. Investiture by Confirmation from the Orown (a).—Where lands are 
held of the Crown (0), and a confirmation of any deed or conveyance re- 
corded in the appropriate register of sasines shall be required, it shall be 
competent for the person in right of such deed or conveyance to apply to 
the presenter of signatures for a Crown charter of confirmation, or a Crown 
writ of confirmation, in or as nearly as may be in the forms herein-after 
respectively provided (c), and such Crown writ of confirmation shall be 
engrossed on the said deed or conveyance, and shall have the same legal 
force and effect as a Crown charter of confirmation of such deed or con- 
veyance. 


(a) This section re-enacts, with verbal alterations, the provisions 
of 10 and 11 Vict. ¢. 76, sec. 24 (authorising the use of a short form 
of charter of confirmation), which took effect from and after Ist 
October 1847, and the provisions of 21 and 22 Vict. c. 76, sec. 6 
(authorising the use of writs of confirmation and the recording of 
charters, or of conveyances with writs thereon), which took effect 
from and after 1st October 1858. 

The object of the section is to provide a simple mode of obtain- 
ing from the Crown or Prince an entry by confirmation. 

The section is impliedly repealed from and after 1st October 
1874 by the provisions of the Conveyancing Act (section 4) render- 
ing charters by progress incompetent, and thus abolishing entry by 
confirmation. 


SECTION 83. 165 


(b) Including Her Majesty and the Prince; see interpretation 
clause (section 3, paragraph 5), ante, p. 6. 


(c) Viz., in section 83, following. 


83. Crown Writs and Crown Charters may be in the 
forms given im Schedule (T.) (a).—Crown writs and Crown 
charters of resignation may be respectively in the forms or as nearly as may 
be in the forms of Nos. 1. and 2. of Schedule (T.) hereto annexed ; and Crown 
writs and Crown charters of confirmation may be respectively in the forms 
or as nearly as may be in the forms of Nos. 3. and 4. of said Schedule (T.) ; 
and Crown writs and Crown charters of any other denomina- 
tion or nature (b), except Crown precepts or Crown 
writs of clare constat (c), may be in forms as nearly 
approaching as may be to the examples given in the 
said Schedule (T.), the necessary alterations being made 
as the denomination or nature of the particular writ or 
charter may require; and all Crown writs and Crown char- 
ters, including Crown precepts and Crown writs of 
clare constat, when granted in or as nearly as may be 
in any of the forms provided by this Act, shall have 
the same force and legal effect in all respects as if the 
same had been granted in any corresponding forms 
heretofore in use or competent, and shall be read and 
construed as largely and beneficially in all respects for 
the holders thereof as if the same had been expressed 
in and had contained the whole terms and words which 
are now used, or were used prior to the Ist day of 
October 1847 (d), in granting such Crown writs or 
charters: Provided, that when the lands to which the deed or conveyance 
on which any Crown writ shall be engrossed are held under a deed of entail, 
or under any real burdens or conditions or provisions or limitations whatso- 
ever appointed to be fully inserted in the investitures of such lands, it shall 
not be necessary in such writ to insert or refer to the destination of heirs, 
the conditions, provisions, and prohibitory, irritant, and resolutive clauses, 
or clause authorizing registration in the register of taillies contained in such 
deed of entail, provided the same are inserted at full length in such deed or 
conveyance or are referred to therein in manner provided by the 9th section 
of this Act, or to insert or refer to such real burdens or conditions or pro- 
visions or limitations, provided the same are inserted at length in such deed 
or conveyance, or are referred to therein in manner provided by the 10th sec- 
tion of this Act (é). 


(a) This section re-enacts, with slight alterations, the provisions 
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of 10 and 11 Vict. c. 51, sec. 24 (providing forms of Crown char- 
ters), which took effect from and after Ist October 1847, and the 
provisions of 21 and 22 Vict. c. 76, secs. 6 and 8 (providing forms 
of Crown writs), which took effect from and after 1st October 1858. 

The object of the section is merely to provide short forms of 
Crown charters and writs. 

The words printed in small type are impliedly repealed from and 
after lst October 1874 by the provisions of the Conveyancing Act 
(section 4) rendering charters by progress incompetent. 


(b) The only Crown charters now competent, besides precepts or 
writs of clare constat, are original charters and charters of novodamus; 
see note (a) to section 63, ante, p. 145. 


(c) Section 84, post, p. 168, provides the forms applicable to 
Crown precepts or Crown writs of clare constat. 


(d) Viz., the date from and after which the Crown Charters Act 
(10 and 11 Vict. ¢. 51) took effect. 


(e) This proviso is impliedly repealed from and after Ist October 
1874, as the writs that could be engrossed on a conveyance, Viz., 
writs of confirmation and writs of resignation, are now incompetent 
under section 4 of the Conveyancing Act. 


SCHEDULE (T.) 
Now: 
Orown Writ of Resignation (a). 


Victoria, by the grace of God, of the United Kingdom of Great Britain 
and Ireland, Queen, Defender of the Faith.—We, in respect of the within ~ 
clause [o7 procuratory] of resignation, dispone to C.D. the lands contained 
in this disposition [or other deed or conveyance, as the case may be] in his 
favour [or in favour of A.B., or otherwise, as the case may be, specifying shortly 
the connecting title], as vassal in room and place of H.F. [here name and de- 
sign last vassal in the lands], entered by [here specify the Crown charter, or 
other Orown writ by which the last vassal was entered, and instrument thereon, 
of any, and date of registration in the register of sasines if recorded, and of 
recording in the register of Crown writs], but only in so far as consistent with 
the [here specify, or refer to if previously specified, a@ Crown charter or other 
Crown writ containing the tenendas and reddendo, &c.], and with our own 
rights. [Jf the reddendo is to be different from that in the Crown charter or 
other Crown writ specified or referred to, or if the vassal should desire, specify 
the reddendo here.| Given at Edinburgh, the day of in 
the year : 


[Signed by the Director of Chancery, or his depute or substitute. | 
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No. 2. 
Crown Charter of Resignation (a). 

Victoria, &c. We do hereby give, grant, and dispone, and for ever con- 
firm to A.B. and his heirs and assignees whomsoever [or tn case there be a 
substitution of heirs, here insert tt at full length, or refer to it as in Schedule 
(C.)], heritably and irredeemably, all and whole [here insert or refer as in 
Schedule (H.) or in Schedule (G.), as the case may be, to the lands. In case 
there be any conditions of entail, or any real burdens, &c., proper to be in- 
serted or referred to, insert them here immediately after the description of the 
lands, or refer to them as in Schedule (C.) or Schedule (D.), as the case may be}, 
which lands and others formerly belonged to C.D., holden by him immedi- 
ately of the Crown in terms of [here state briefly the investiture of the last 
entered vassal, whether a Crown precept and sasine, or Crown charter and 
sasine, or other Crown writ, as recorded in the register of sasines, or otherwise, 
as the case may be), and were at the date of applying for these presents re- 
signed by him into our hands by virtue of a procuratory [or clause] of 
resignation contained in a disposition [or other deed or conveyance, as the case 
may be] of the said lands and others granted by him in favour of the said 
A.B., dated [here insert the date], to be holden, the said lands and others, of 
us, and our royal successors, in free blench farm for ever, paying therefor a 
penny Scots yearly of blench duty, if asked only [or if the lands were held 
formerly in ward, say here, in free blench as in room of ward, paying there- 
for a penny Scots yearly, as in room of the ward duties, if asked only, or if 
held in feu farm, say here, in feu farm, and specify the feu duty and other 
duties and services, or otherwise, as the case may be}. 

In witness whereof, we have ordered the seal now used for the Great Seal 
of Scotland to be appended hereto of this date [if the vassal desires the seal to 
be appended, say here, and the same is accordingly at the request of the said 
A.B. appended], at Edinburgh, the day of [state the day, month, 
and year |. 

[Signed by the Director of Chancery, or his depute or substitute. ] 


No, 3. 
Crown Writ of Confirmation (a). 


Victoria, &c. We confirm this disposition [or other deed or conveyance, 
as the case may be] in favour of C.D., as vassal in room and place of H. F. 
[here name and design last vassal in the lands], entered by [here specify the 
Crown charter or other Crown writ by which the last vassal was entered, and 
instrument thereon, of any, and date of registration in register of sasines, tf 
recorded, and of recording in the register of Crown writs], but only in so far 
as consistent with the [here specify, or refer to if previously specified, a Crown 
charter or other Crown writ containing the tenendas and reddendo, &e.], and 
with our own rights. [If the reddendo is to be different from that in the 
Crown charter or other Crown writ specified or referred to, or, if the vassal 
should desire, specify the reddendo here]. Given at Edinburgh, the day 
of in the year 


[Signed by the Director of Chancery, or his depute or substitute. | 
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No. 4. 
Crown Charter of Confirmation (a). 


Victoria, &c. We do hereby confirm for ever, to and in favour of A.B. 
and his heirs and assignees whomsoever [or in case there be a substitution of 
heirs, here insert it at full length, or refer to tt as in Schedule (C.)], heritably 
and irredeemably, all and whole [here insert or refer as in Schedule (H.) or 
Schedule (G.), as the case may be, to the lands to be confirmed. In case there 
be any conditions of entail, or any real burdens, &c., proper to be inserted or 
referred to, insert them here immediately after the description of the lands, or 
refer to them as in Schedule (C.) or Schedule (D.), as the case may be], and a 
[here specify the deed or conveyance which is to be confirmed in favour of A.B., 
and if the same has been recorded with warrant of registration in his favour, 
add, | with warrant of registration thereon in favour of the said A. B.], recorded 
in the [here describe the register in which the said deed or conveyance is re- 
corded], on the day of , lor of whatever other date the said 
deed or conveyance or recording thereof may be], in so far as they relate to 
the lands and others hereby confirmed, to be holden, the said lands and others, 
of us, dc. [as in No. 2. of this Schedule}. 

In witness whereof, dc. [as in No. 2. of this Schedule]. 


Gernerau Nore To Scueputez (T.)— When the writs and charters Nos. 1, 
2, 3, and 4 are to be granted by or on behalf of the Prince and 
Steward of Scotland, they will be in similar form, but will run in 
name of the ‘‘ Prince and Steward of Scotland,” without adding His 
Highness’ other titles ; and the lands, instead of being described as 
holding of Her Majesty and her royal successors, will, where it is 
necessary by the form of the writ or charter to specify the holding, 
be described as holding of the ‘‘ Prince and Steward of Scot- 
land,” and the seal referred to in the testing clause will be the 
Prince’s seal. 


(a) These particular charters and writs are now incompetent ; 
see notes (a) and (b) ante, pp. 165 and 166. 


84. Crown Writs or Precepts to Heirs specially 
served, how to be obtained (a).—When any person who 
has obtained himself specially served (b) as heir to a 
deceased ancestor shall seek to obtain-a Crown writ of 
clare constat (c) or precept from Chancery (d) for in- 
fefting himself as such heir, he shall, in like manner 
as before directed (e), lodge or cause to be lodged in 
the office of the presenter of signatures (f) the retour or 
decree of his special service, and a draft of the pro- 
posed writ or precept prepared by his agent, being a 
Writer to the Signet, in the form or as nearly as may 
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be in the forms, as the case may require, of Schedule 
(U.) Nos. 1. and 2. hereto annexed, together with a note 
in the terms or to the effect before directed (e), and 
the last Crown writ and other titles of the lands as 
aforesaid (e), and the said draft shall be revised by the 
presenter of signatures () on behalf of the Crown, In manner 
aforesaid (g) ; and all the provisions herein-before con- 
tained (h) with regard to drafts of Crown writs shall 
be and the same are hereby made applicable to such 
drafts of writs of clare constat or precepts from 
Chancery, and the draft of such writ of clare constat 
or precept, when docqueted as revised and approved 
in manner before provided (2), or, in the case of objec- 
tions, the judgment or deliverance of the said Lord 
Ordinary (k), shall be officially transmitted to the office 
of the Director of Chancery in manner before pro- 
vided (2), and shall form a valid and sufficient warrant 
for the preparation in Chancery of the writ of clare 
constat or precept in terms of the draft as corrected 
and approved, and the same shall forthwith be en- 
grossed in the office of the Director of Chancery in 
terms of the draft as finally adjusted, signed, corrected, 
or approved, and officially transmitted as aforesaid, 
and shall be signed by the Director of Chancery or his 
depute or substitute (m), and recorded in Chancery in 
manner herein-after directed (n), and shall be there- 
after delivered to the person applying for the same or 
his agent, in like manner in all respects and on pay- 
ment of the same fees and charges as at present used 
and observed and payable ; and the writ of clare constat 
or precept, when so engrossed and delivered, and with 
warrant of registration thereon recorded in the appro- 
priate register of sasines, shall have the same legal 
force and effect in all respects, as if a precept from 
Chancery had been granted, and an instrument of 
sasine thereon had been duly expede and recorded in 
favour of the person or persons on whose behalf such 
writ of clare constat or precept is presented for regis- 
tration at the date of recording the said writ or pre- 
cept: Provided always, that before the writ of clare 
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constat or precept is so delivered payment shall be 
made of the amount of duties and composition payable 
to the Crown or Prince, as the same shali have been 
fixed in manner above mentioned (0). 


(a) This section re-enacts, with verbal alterations, the provisions 
of 10 and 11 Vict. c. 51, sec. 18 (with reference to the obtaining of 
precepts from Chancery), which took effect from and after Ist 
October 1847, and the provisions of 21 and 22 Vict. c. 76, sec. 11 
(authorizing the use of writs of clare constat, and the recording of 
precepts or writs), which took effect from and after 1st October 1858. 

The object of the section is to provide a simple mode by which 
the heir of a Crown vassal may complete a feudal title to lands in 
which his ancestor was infeft. As to the old mode of effecting this 
object, see Bell’s Lectures on Conveyancing, Ist ed., p. 1008. 

This section is neither expressly nor by implication repealed by 
any of the provisions of the Conveyancing Act. But in practice 
recourse is now never had to the forms here permitted, since the 
heir of a Crown vassal cannot have recourse to them unless he has 
obtained a decree of special service, and an heir with such decree 
can at once place himself in the position of an entered vassal by 
simply recording the decree with a warrant of registration thereon. 
See section 4 of the Conveyancing Act. 


(b) That is to say, any person who has obtained a decree of 
special service. Section 85, post, p. 174, provides for the case of an 
heir who has obtained a decree of general service. 


(c) A short writ first introduced by 21 and 22 Vict. c. 76, sec. 
11 (2d August 1858), as equivalent to a precept from Chancery. It 
differs from a precept from Chancery in not containing a precept of 
sasine, and consequently an instrument of sasine cannot be expede 
on such writ. 


(d) A precept from Chancery, in the form in use prior to Ist 
October 1845, was a lengthy writ ordaining the Sheriff of the county 
within which the lands were situated to give sasine to an heir who 
had obtained a retour. By the sixth section of the Infeftment Act 
of 1845 (8 and 9 Vict. c. 35), printed ante, p. 16, it was provided 
that the precept should be addressed to any notary public, instead of 
to the Sheriff; and by the Crown Charters Act of 1847 (10 and 11 
Vict. c. 51, sec. 18), a short form of precept requesting any notary 
public to give sasine was first introduced. The sixth section of the 
Infeftment Act being thus superseded, it is repealed by section 4 of 
the present Act, ante, p. 9. 


(e) Viz., in section 64, ante, p. 146. 


(f) For the words “presenter of signatures ’’ substitute the 
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words Sheriff of Chancery, section 57 of the Conveyancing Act 
having abolished the office of presenter of signatures, and directed 
the duties of the office, so far as still necessary, to be discharged by 
the Sheriff of Chancery. 


(g) Viz., in section 65, ante, p. 148. 

(2) Viz., in sections 64 to 78 inclusive, ante, p.'146 et seq. 
(z) Viz., in section 72, ante, p. 154. 

(&) See sections 74 to 78 inclusive, ante, p. 156 et seq. 

(2) Viz., in section 78, ante, p. 160. 

(m) They do not require to be sealed. 

(n) Viz., in section 87, post, p. 176. 


(0) Viz., in section 69, ante, p. 152. 


SCHEDULE (U.) 
No. 1. 
Crown Writ of Clare Constat (a). 


Victoria, &c. Whereas by decree of general ser- 
vice [or of special service, as the case may be| of A.B. 
[here insert the name and designation of the her |, dated 
[here insert the date of the decree|, and recorded in 
Chancery [here insert the date of registration], and 
other authentic instruments and documents, it clearly 
appears that C.D. [here insert the name and designa- 
tion of the ancestor | died last vest and seised as ot fee 
in | here describe the lands, or refer to them as in Sche- 
dule (z.) (b) or Schedule (G.) (c), as the case may be |; and 
that in virtue of [here describe the Crown charter or 
Crown precept and sasine, or recorded Crown charter 
or Crown precept, or other Crown writ or writs fornung 
the last investiture, by dates, and dates of registration 
in the register of sasines and register of Crown writs, 
and when the lands are held under a deed of entail, here 


172 THE CONSOLIDATION ACT OF 1868. 


insert the destination, conditions, &c., at full length, or 
refer to them in or as nearly as may be wm the form of 
Schedule (C.) (d), or, if desired, refer to them as follows, 
but always with and under the conditions, provisions, 
and prohibitory, irritant, and resolutive clauses (or 
clause authorizing registration in the register of tailzies, 
as the case may be) contained in a deed of entail 
granted by G.H. (here name and design the grantor) 
dated the day of in favour of LK. 
(here set forth the destination or such part thereof as 
may be deemed necessary, or say and the heirs therein 
specified |, and which conditions, provisions, and _pro- 
hibitory, irritant, and resolutive clauses [or clause 
authorizing registration in the register of tailzies (e), as 
the case may be] are herein referred to as at length 
set forth in the said deed of entail which is recorded 
in the register of tailzies on the day of 

[or as at length set forth in the above-mentioned recorded 
charter, &e., forming the last investiture, or as at length 
set forth in any other recorded deed or conveyance. 
And in every case where there are real burdens, condi- 
tions, provisions, or limitations proper to be inserted or 
referred to, insert them here or refer to them in, or as 
nearly as may be in, the form of Schedule (D.) (f);| and 
that the said A.B. is eldest son and nearest and lawful 
heir of the said C.D. [or whatever relationship and 
character of heir the party holds, here state it|, ‘There- 
fore we hereby declare the said A.B. to be the heir 
entitled to succeed to the said C.D. in the said lands 
to be holden of us and our royal successors in manner 
and for payment ot the duties specified in the {here 
specify, or refer to, if previously specified, a Crown 
charter or other Crown writ containing the tenendas 
and reddendo. If the reddendo is different from that 
im the Crown charter or other Crown writ specified or 
referred to, or vf the vassal should desire, specify the 
reddendo here|, Given at Edinburgh, the day of 

in the year ‘ 
[ Signed by the Director of Chancery, or his 
depute or substitute. | 
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No. 2. 
Precept from Chancery (a). 


Victoria, &e. Whereas by decree of general ser- 
vice [or of special service, as the case may be|, of A.B. 
[here insert the name and designation. of the hevr |, dated 
[here insert the date of the decree], and recorded in 
Chancery [here insert the date of registration], and other 
authentic instruments and documents, it clearly ap- 
pears that C.D. [here insert the name and designation 
of the ancestor] died last vest and seised as of fee in, 
de., [asin No, 1. of this schedule down to and including 
the statement of the relationship and character of heir 
which the party holds, then say], and that the said 
lands and others are holden of us and our royal suc- 
cessors | here state the tenure, blench, feu, or other], for 
payment [here state the reddendo from the last charter 
or other writ, as the case may be|, Therefore we hereby 
desire any notary public to whom these presents may 
be presented to give to the said A.B. as heir foresaid 
sasine of the lands and others before described; [7f 
there are conditions of entail, dc., or real burdens, 
here add| but always with and under the conditions, 
provisions, and prohibitory, irritant, and resolutive 
clauses | 07 clause authorizing registration in the regis- 
ter of tailzies, as the case may be|, [or with and under 
the burdens, conditions, provisions, and limitations, as 
the case may be], above specified or referred to, as the 
case may be. Given at Edinburgh, the day of 

in the year 


[Signed by the Director of Chancery, or his 
depute or substitute. | 


GrneRAL Nore To Scuepute (U.) —When the writ 
or precept is to be granted by or on behalf 
of the Prince and Steward of Scotland, they 
will be in similar form, but will run in name 
of the Prince and Steward of Scotland, with- 
out adding His Highness’s other titles; and 
the lands, instead of being described as hold- 


ies THE CONSOLIDATION ACT OF 1868. 


ing of Her Majesty and her royal successors, 
will be described as holding of the Prince 
and Steward of Scotland. 


(a) This writ is still competent, but not now in use; see note 
(a) ante, p. 170. 


(6) For Schedule (E.) substitute Schedule O. appended to the 
Conveyancing Act; see ante, p. 39, and section 61 of the Convey- 
ancing Act. 


(c) Schedule (G.) is printed ante, p. 45. 
(d) Schedule (C.) is printed ante, p. 36. 
(c) See section 14, ante, p. 45. 

(f) Schedule (D.) is printed ante, p. 38. 


85. Crown Writs or Precepts of Clare Constat 
may also be granted to Heirs holding only a General 
Service (a).—It shall not be necessary that any Crown 
writ of clare constat or precept from Chancery (b) for 
infefting heirs shall proceed exclusively on special 
service in the particular lands for infeftment in which 
such writ or precept is sought, but it shall be com- 
petent for any person to apply for and obtain such 
writ or precept, on lodging along with the last Crown 
writ or other titles as aforesaid (c) an extract retour or 
decree of general service, duly expede and recorded, 
instructing the propinquity of such person to the 
party who died last vest and seised in the lands, or the 
character of heir otherwise belonging to him, and 
establishing his right to succeed to the said lands; and 
the writ of clare constat or precept granted on produc- 
tion of such extract retour or decree of general service 
shall be in the form, or as nearly as may be in the 
form, of the said Schedule (U.) No. 1. or 2. hereto 
annexed (d), and shall be applied for, revised, and 
obtained in hike manner as herein-before (e) directed in 
regard to Crown writs; and the said writ or precept, 
when recorded, with warrant of registration thereon, 
in the appropriate register of sasines, shall be as valid 
and effectual as a writ or precept recorded under the 
provisions of the 84th section hereof (/). 


of awh 


SECTION 86. 175 


(a) This section re-enacts the provisions of 10 and 11 Vict. ¢. 51, 
sec. 19 (with reference to the obtaining of precepts from Chancery), 
which took effect from and after lst October 1847, and the pro- 
visions of 21 and 22 Vict. c. 76, sec. 11 (authorising the use of writs 
of clare constat, and the recording of precepts or writs), which took 
effect from and after 1st October 1858. 

The object of the section is to provide a simple mode by which 
the heir of an ancestor with a personal right to lands held of the 
Crown may complete a feudal title. Prior to the Crown Charters 
Act of 1847, above-mentioned, a precept from Chancery could be 
obtained only on producing a special service, a general service being 
regarded as insufficient. 

This séction is neither expressly nor by implication repealed by 
any of the provisions of the Conveyancing Act. But in practice 
recourse is now never had to the forms here permitted. As infeft- 
ment now implies entry with the superior, under section 4 of the 
Conveyancing Act, an heir with a general service prefers to take 
infeftment by notarial instrument under section 23 of the present 
Act, and so complete a feudal title. 


(6) As to the difference between a writ and a precept, see notes 
_ (c) and (d) ante, p. 170. 


(c) Viz., in section 64, ante, p, 146. 
(d) Schedule (U.) is printed ante, p. 171 et seq. 


(e) Viz., in sections 64 to 78 inclusive, ante, p. 146 et seq. 


(f) Ante, p. 168. 


86. Crown Writs or Precepts of Clare Constat to be 
null unless recorded before first term after being issued. 
— Fees to be paid to Sheriffs and Sheriff Clerks for a 
limited period (a).—All Crown writs of clare constat or 
precepts issued from the office of Chancery shall be 
null and void, unless recorded, with a warrant of 
registration thereon on behalf of the heirs in whose 
favour they are granted, in the appropriate register of 
sasines before the first term of Whitsunday or Martin- 
mas posterior to the date of such writ or precept, 
without prejudice to a new writ of clare constat or 
precept being issued; and the proper officer in 
Chancery shall receive at the same time certain fees 
on behalf of Sheriffs, Sheriff Substitutes, and Sheriff 
Clerks of the counties in which the lands lie, and on 
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which sasine would have been taken according to the 
form in use prior to the Ist day of October 1845, and 
to whom such officer shall account for the same, in 
place of the fees which they had been in use to receive, 
but such fees shall be paid only during the existence 
of the respective interests of the Sheriffs, Sheriff Sub- 
stitutes, and Sheriff Clerks who held these respective 
offices at the said Ist day of October 1845, in their 
respective offices; and the Lords and Council of Ses- 
sion are hereby authorized and required by an Act 
or Acts of Sederunt to regulate and determine the 
amount of the fees to be so received on behalf of each 
such Sheriff, Sheriff Substitute, and Sheriff Clerk, 


having due regard to the existing interests of each (b). 


(a) Part of this section, viz., that relating to the recording of 
Crown writs of clare constat, is a new enactment, thus taking effect 
from and after 3lst December 1868; while the part relating to the 
recording of precepts from Chancery and to the fees here referred to 
is a re-enactment of provisions contained in 8 and 9 Vict. c. 30, sec. 
6, which took effect from and after Ist October 1845. 

The main object of the section is to limit the time within which 
Crown writs of clare constat or precepts from Chancery are com- 
petent warrants for infeftment, lest the heir should delay taking 
infeftment and so deprive the Crown of the non-entry duties that 
would otherwise be payable. 

This object is, however, now defeated by section 4 of the Con- 
veyancing Act, which abolishes the casualty of non-entry. 


(b) No Act of Sederunt has been passed under the authority of 
this section. But section 162 provides that until new Acts of 
Sederunt shall be passed, those in force under the authority of any 
of the repealed Acts of Parliament shall remain in force. Con- 
sequently the Act of Sederunt of 3d July 1846, passed under the 
authority of 8 and 9 Vict. c. 35, sec. 6, still remains in force. It 
will be found at p. 19 of the second supplement to Alexander’s 
Abridgements of the Acts of Sederunt. 

The following are believed to be now the only persons entitled to 
the fees referred to, viz., the present Sheriffs of Dumfries and 
Peebles; the present Sheriff Substitutes of Kinross, Dumbarton, 
Inverness (Long Island District), Linlithgow, and Perth, and the 
present Sheriff Clerks of Argyll, Nair, and Haddington. 


87. Register of Crown Writs to be kept (a).—The 
Director of Chancery, or his depute or substitute, shall 
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enter or cause to be entered ina book to be kept for the 
purpose, and entitled “The Register of Crown Writs,” 
the whole Crown writ (0) at fall length (c), and where 
any such writ is engrossed on a deed or conveyance the Director or his 
depute or substitute shall, in addition to the writ itself, enter or cause to be 
entered in the said register of Crown writs the leading name or names or 
short distinctive description of the lands comprehended in the deed or con- 
veyance on which such writ is engrossed, or of such of those lands as the 
writ applies to, and the date of or of recording (d@) such deed or conveyance, 
and, if recorded (@), the register in which the same is recorded (e) a Pro- 


vided always, that no Crown writ entered in the regis- 
ter of Crown writs before the commencement of this 
Act shall be held to be invalidly entered in such regis- 
ter, although the whole of such writ has been so entered, 
anything in the “ Titles to Land (Scotland) Act, 1858,” 
notwithstanding (c); and it is hereby provided that 
extracts from the said register of Crown writs, certi- 
fied by the Director of Chancery or his depute or 
substitute, shall make faith in judgment in all cases 
except in case of improbation (/). 


(a) This section re-enacts, with some additions, the provisions of 
10 and 11 Vict. c. 51, sec. 20 (with reference to precepts from 
Chancery), which took effect from and after 1st October 1847, as 
extended to other Crown writs by 21 and 22 Vict. c. 76, secs. 6, 8, 
and 11, which took effect from and after Ist Oetober 1858. 

The object of the section is to provide a register in which all 
Crown writs must be recorded. 


(b) Including any charter, precept, or writ from Her Majesty or 
the Prince ; see interpretation clause (section 3, paragraph 5), ante, 
p. 6. But under section 4 of the Conveyancing Act the only Crown 
writs now competent are those mentioned in note (a) to section 
63, ante, p. 145. 


(c) Under the corresponding sections of the Titles to Land Act 
of 1858 it was not necessary to register the whole of a writ engrossed 
on a deed or conveyance, but apparently only a short abstract thereof. 
‘This was, however, found inconvenient, and the practice was accord- 
ingly to enter the whole writ in the register. Any possible doubt as 
to the correctness of this practice is removed by the proviso towards 
the end of the present section. 


(d) The recording here meant is the recording of the deed or 
conveyance in the register of sasines. 
M 
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(e) The clause here printed in small type is now inoperative, the 
writs here referred to being writs of confirmation and writs of resig- 
nation, which are now incompetent under section 4 of the Convey- 
ancing Act. 


(f) That is to say, shall be equally probative with the prin- 


cipal, except where the principal is challenged as forged. 


88. Crown Charters or Writs of Novodamus, how 
to be obtained (a).—In every case in which a Crown 
charter or wit (b) of novodamus (c), or a Crown charter 
or writ (b) containing any new or original grant, shall be 
sought, the person applying for the same shall, pre- 
viously to lodging the note before mentioned (d) in 
the office of the presenter of signatures (¢), obtain the con- 
sent and approbation of the Commissioners of Her 
Majesty’s Woods, Forests, and Land Revenues, or any 
one (f) of them, and of the Commissioners of the 
Board of Trade (g), under the hand of their secretary 
for the time being, and written evidence of such con- 
sent shall be produced along with the note to be lodged 
as aforesaid (d) in the office of the presenter of signatures (e); 
and the charter (c) or wit shall be revised and engrossed 
as in the ordinary case (f), but the same shall be 
lodged with the Queen’s and Lord Treasurer’s Re- 
membrancer, and be by him transmitted for the sign- 
manual of Her Majesty, and the signatures of the 
Commissioners of Her Majesty’s Treasury, or any two 
of them, or in case such charter or writ be of lands 
holden of the Prince, and His Royal Highness be then 
of full age, for the consent and approbation of the 
Prince, signified under his sign manual, after which 
the proper seal shall, if desired (7), be attached to such 
charters or writs, and the other procedure shall be as 
is provided in regard to Crown writs generally. 


(a) This section re-enacts, with slight alterations and additions, 
the provisions of 10 and 11 Vict. ¢. 51, sec 22, which took effect 
from and after Ist October 1847. 

Its object is to provide safeguards in the case of charters 
containing any new alienation of Crown property. 
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(0) By a writ of novodamus is meant a writ of resignation con- 
taining a reddendo different from that contained in the last investi- 
ture; see Schedule (T.) No. 1, ante, p. 166. Writs of resignation 
are, however, now incompetent under section 4 of the Convey- 
ancing Act, 


(c) A charter of novodamus is sought when the old title is 


amissing, or when it is desired to obtain an alteration in the con- 


ditions of the original grant, or an extension of the grant, such as 


rights of salmon-fishing, 


(@) Viz., in section 64, ante, p. 146. 


(e) For the words “ presenter of signatures” substitute the words 
“‘ Sheriff of Chancery,” section 57 of the Conveyancing Act having 
abolished the office of presenter of signatures, and directed the duties 
of the office, so far as still necessary, to be discharged by the Sheriff 
of Chancery. 


(f) Under the corresponding section of the Crown Charters Act 
of 1847 the consent of two Commissioners was required. 


(g) Under the corresponding section of the Crown Charters Act 
of 1847 the consent of the Board of Trade was not required. 


(h) See sections 65 to 72 inclusive, ante, p. 148 et seq. 


(7) As to sealing, see section 78, ante, p. 160. 


89. Lodging Draft Crown Writ with Note, and recording Note, to be 
equivalent, in competition, to presenting a Signature and recording Abstract 
(@).—The lodging of a draft of a proposed Crown writ, together with a short 
note in terms or to the effect of Schedule (S.) hereto annexed (0), praying 
for a Crown writ in terms of such draft, Shall, in competition of diligence 
and all other cases, be deemed and held to be equivalent to the presenting of 
a signature in Exchequer; and recording a copy of such note, and an ab- 
stract of such draft writ, in the register of abbreviates of adjudications, shall 
be deemed and held to be equivalent to recording in the said register an ab- 
stract of such signature. 


(a) This section re-enacts (with the substitution of the words 
“Crown writ” in place of the word “‘charter’’) the provisions of 10 
and 11 Vict. ¢. 51, sec. 28, which took effect from and after Ist 
October 1847. 

_ The object of this section is to secure the continuance (notwith- 
standing the introduction of the new forms of procedure set forth 
in the preceding sections) of the old rules of law in regard to pre- 
ferences by adjudication. The Act 1661, c. 62, provided that all 
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comprisings (now adjudications) within year and day of that which 
was first made effectual should rank para passu, and also declared 
the first effectual comprising to be that upon which infeftment had 
followed, or the first exact diligence for obtaining the same. Where 
the lands were held of the Crown, the proper diligence to make an 
adjudication effectual was the presenting of a signature in Ex- 
chequer, and the recording of an abstract of such signature in the 
register of abbreviates of adjudication. See 54 Geo. III. c. 187, 
sec. 11, and 19 and 20 Vict. c. 91, sec. 6. 

But the provisions of section 4 of the Conveyancing Act put it 
in the power of any creditor with a decree of adjudication to com- 
plete a feudal title, by merely recording his decree, without having 
recourse to the Crown or any other superior. No diligence being 
now required to obtain an entry, the first effectual adjudication 
will in every case be that on which infeftment has been first taken. 
Hence the present section is virtually repealed. 


(b) See section 64, ante, p. 146. 


90. Crown Writs to be in the English Language 
(a).—All Crown writs and instruments following 
thereon, or relating thereto, shall be expressed in the 
English language. 


(a) This section merely re-enacts, with verbal alterations, the 
provisions of 10 and 11 Vict. c. 51, sec. 25, which took effect from 
and after 1st October 1847. Prior to that date the Latin language 
was employed in Crown writs and sasines, except during the time 
of Cromwell. Charters, &c., from subject superiors have generally 
been expressed in the English language for nearly two centuries. 


91. Court of Session to frame Regulations (a).— 
The Court of Session performing the duty of the Court 
of Exchequer as aforesaid (b), shall be and they are 
hereby authorized from time to time to frame and 
enact by rule of Court all such regulations as shall 
seem to them proper for giving effect to the purposes 
of the present Act, so far as they have reference to 
entries (c) with the Crown; and the said Court shall 
forthwith frame and enact a rule of Court fixing and 
determining the fees to be paid on the various Crown 
writs, steps of procedure, and other matters hereby 
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authorized with reference to such entries (d), but such 
rule of Court shall be subject to revision by the Court 
at any time or times thereafter. 


(a) This section merely re-enacts, with slight alterations, the 
provisions of 10 and 11 Vict. ¢. 51, sec. 10, which took effect from 
and after lst October 1847. 


Its chief object is to regulate the fees payable for Crown writs. 

(6) Viz., in section 66, ante, p. 149. 

(c) The only entries now competent under section 4 of the Con- 
veyancing Act are those of heirs by writs of clare constat or precepts 
from Chancery, and in practice these are never now asked for. See 


note (a) to section 63, ante, p. 145. 


(d) The following is the Rule of Court passed on 27th January . 
1869, in pursuance of this enactment :— 


Court of Hachequer. 


Rue or Court FIxXinG THE F'rEs To BE Parp on CRown Writs. 


Edinburgh, January 27, 1869. ° 


Wuenreas, it is provided by the ninety-first section of the “ Titles 
to Land Consolidation (Scotland) Act, 1868,’ 31 and 382 Vict. ¢. 
101, that ‘tthe Court of Session, as performing the duty of the 
** Court of Exchequer as aforesaid, shall be, and they are hereby, 
*“‘ authorised from time to time to frame and enact by rule of Court, 
* all such regulations as shall seem to them proper to giving effect 
‘to the purposes of the present Act, so far as they have reference 
“to entries with the Crown; and the said Court shall forthwith 
‘‘ frame and enact arule of Court, fixing and determining the fees 
“to be paid on the various Crown writs, steps of procedure, and 
‘* other matters hereby authorised with reference to such entries.” 

And whereas, by the sixty-fifth section of the said Act, it is 
further provided that ‘‘the fees on signatures payable, prior to the 
“ first day of October One thousand eight hundred and forty-seven, 
‘“‘to the presenter of signatures, shall be chargeable on the draft 
““ writ to be lodged and revised as aforesaid, and all other fees pay- 
“‘ able, prior to that date, to the officers of Exchequer on signature 
** shall cease and determine.” 

And whereas, by the seventieth section of the said Act, it is 
further provided that ‘the person applying for such Crown writ 
shall be bound to pay to the clerk of the presenter of signatures 
the fees to be fixed in manner hereinafter provided ’’—that is, in 
the 91st section of the Act as above set forth—‘‘ which fees shall 
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‘be paid over by such clerk to the Director of Chancery, who shall 
“ be accountable therefor.” 

Tt is therefore orperep that, from and after the first day of 
January 1869 inclusive, the fees specified in the schedule hereto 
annexed shall be exigible by, and payable i in, the office of the pre- 
senter of signatures to the clerk of the presenter of signatures, to be 
accounted for by him in manner above recited, and which fees are 
inclusive of those chargeable under the sixty-fifth section of the 
Act before recited. 


(Signed) Joun Ineuis, [.P.D. 


SCHEDULE OF FEES. 


Drafts of charters, writs, and precepts— 
Of Bishops’ lands, 
Of other lands, below £400 Scots, 
£400 and below £700, 
£700 and below £1000, 
£1000 and helow £1500, . 
£1500 and upwards, 
For every £1000 above said valuation £1, 
lls. 6d., till the fee amounts to 15 
guineas, ‘which is the highest fee for 
any draft charter, writ, or precept. 


woh rr ow 
— area 

nMnwawqeau? 
CORRAOD 


Signature of tutory, 
Bond of caution, 
Signature of tack of teinds, composition under £50, 


above £50, 
First enrolment, 


Second enrolment, 
Striking composition above £2 00, 
under £200, 


Se Oo Gh o i 
fol 
= © 
SCR DOTOWAMH HD 


Valuation books, 
Adjusting draft charter, “writ, or prec ept, where no ap- 


plication to the Court Is requisite, 0» 804 
Settled draft charter, writ, or precept, : 0: 1050 
Note of Objections, lodged in terms of sections 74 and 

TRot Act, . 0 5 0 
Copy revised draft, furnished in “terms of section 71 of 
Act, for each sheet of 250 words, . : m0 lee 0 


(Signed) Joun Ineuts, J. P.D. 


92. Salary to be regulated by Commissioners of the Treasury, when 
vacancy (@).— Whenever any vacancy shall occur in the office of presenter of 
signatures, it shall be lawful to the Commissioners of Her Majesty’s Trea- 


SECTION 93. 183 


sury, or any three or more of them, to regulate the salary of the presenter of 
signatures as the then circumstances of the office may require. 


(a) This section merely re-enacts the provisions of 10 and 11 
ie c. 01, sec. 31, which took effect from and after Ist October 

he 

The office of presenter of signatures having been abolished by 
section 57 of the Conveyancing Act, the whole of this section has 
been repealed by the Statute Law Revision Act of 1875 (38 and 39 
Vict. c. 66). 


93. Power to Prince and Steward of Scotland to 
appoint his own Presenter of Signatures (b), &e. (a)—Not- 
withstanding anything in this Act contained, it shall 
be lawful for the Prince (c), being of full age, at any 
time or times hereafter to appoint his own presenter of 
signatures (6), and other officer or officers of Exchequer 
and Chancery, to discharge, in regard to all charters 
and precepts or writs of lands holden of him, the duties 
hereby assigned to the presenter of signatures (b) and other 
officers of Her Majesty’s Exchequer and Chancery 
respectively ; and in case of the office of presenter of 
signatures (b), or any such other office in Exchequer or 
Chancery as aforesaid for the Prince (c), being con- 
ferred on the person holding the corresponding office 
for the Crown, such officer shall be bound to act for 
the Prince (c) without additional salary; and the fees 
hereby authorized to be levied in respect of all charters 
and writs from the Prince (c) shall in that case be paid 
into the consolidated fund; but if any such appoint- 
ment by the Prince (c) shall be conferred upon a dif- 
ferent person, the person so appointed shall draw for 
his own use such of the said fees as shall arise from the 
duties performed by him in respect of such charters 
and writs. 


(a) This section merely re-enacts, with slight alterations, the 
provisions of 10 and 11 Vict. ¢. 51, sec. 84, which took effect from 
and after lst October 1847. 


(b) For the words “presenter of signatures,” substitute the 
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words “ Sheriff of Chancery,” section 57 of the Conveyancing Act 
having abolished the office of presenter of signatures, and directed 
the duties of the office, so far as still necessary, to be discharged by 
the Sheriff of Chancery. See also section 59 of that Act. 


(c) Viz., the Prince and Steward of Scotland and his successors. 
See interpretation clause (section 3, paragraph 5), ante, p. 6. 


94. Compensation already awarded not to be 
affected (a).—Nothing herein contained shall affect 
the right of any person to whom compensation shall 
have been awarded by way of annuity in virtue of the 
provisions of the 32d section of the Act 10th and 11th 
Victoria, chapter 51 (b), to receive compensation : 
Provided that if any person to whom compensation 
shall be so awarded by way of annuity shall be after- 
wards appointed to any other public office, such com- 
pensation shall be accounted pro tanto of the salary 
payable to such person in respect of such other office 
while he shall continue to hold the same. 


(a) The first part of this section is a new enactment designed 
to preserve intact the rights of officials to compensation awarded 
under the provisions of the now repealed Crown Charters Act of 
1847. ‘The proviso is a re-enactment of a provision contained in 
section 32 of that Act. 


(b) Viz., the Crown Charters Act of 1847, repealed and con- 
solidated by the present Act. 


95. Compensation, how to be paid (a).—The several 
compensations which may have been awarded under 
the authority of the last-recited Act (b) shall be pay- 
able out of the monies which by the Acts of the seventh 
and tenth years of the reign of Her Majesty Queen 
Anne were made chargeable with the fees, salaries, and 
other charges allowed or to be allowed for keeping up 
the Courts of Session, Justiciary, or Exchequer in 
Scotland. 


(a) This section merely re-enacts, with a verbal alteration, the 
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provisions of 10 and 11 Vict. c. 51, sec. 33, which took effect from 
and after 1st October 1847. 


() Viz., the Crown Charters Act of 1847 (10 and 11 Vict 
51), sec. 32. 


96. Substitute to be appointed to Sheriff of Chancery 
or Presenter of Signatures in event of absence or disability (a). 
—In the event of the temporary absence or disability 
of the Sheriff of Chancery or of the presenter of signatures it 
shall be competent to the Lord Justice General and 
President of the Court of Session to appoint a properly 
qualified person to act as substitute to the Sheriff of 
Chancery or to the presenter of signatures, as the case may be, such 
person receiving from the Sheriff of Chancery or from the 
presenter of signatures, as the case may be, such remuneration 
for so acting as shall be fixed by the said Lord Justice 

General and President of the Court of Session. 


(a) This is a new enactment, thus coming into operation from 
and after 3lst December 1868. It comes in place of 10 and 11 
Vict. c. 47, sec. 30, which authorized the Lord Justice General to 
require the Sheriff of Chancery to discharge temporarily the duties 
of the presenter of signatures, and of 10 and 11 Vict. c. 51, sec. 29, 
which authorized him to require the presenter of signatures to dis 
charge temporarily the duties of the Sheriff of Chancery. 

The office of presenter of signatures having been abolished by 
section 57 of the Conveyancing Act, the words here printed in 
small type have been expressly repealed by the Statute Law Re- 
vision Act of 1875 (38 and 39 Vict. c. 66). 


97 (a) . Subject Superior may be compelled to grant Entries by Confirma- 
tion (b).—Where any person is or shall be infeft in lands holden of a sub- 
ject superior upon a conveyance or deed of or relating to such lands granted 
by or derived from the person last entered with the superior and infeft, or 
granted by or derived from a person whose own title to such lands is capable 
of being made public by confirmation according to the existing law and 
practice, which conveyance of deed shall contain an obligation to infeft a 
me or ame vel de me, or shall contain a clause expressing the manner of 
holding to be @ me or a me vel de me, or shall imply that the manner of 
holding is @ me or a me vel de me, or upon any conveyance or deed which 
under this Act or any of the repealed Acts shall be equivalent to or have the 
effect of such a conveyance, it shall be lawful and competent for such person, 
upon production to the Lord Ordinary on the Bills in the Court of Session 
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of his infeftment, whether the same shall consist of such conveyance or 
deed itself, with a warrant of registration thereon in his favour, recorded 
in the appropriate register of sasines, or of an instrument or instruments 
in his favour, applicable to such lands, following on such conveyance or 
deed, and recorded in the appropriate register of sasines, and warrants of 
the same, and upon showing the terms and conditions under which the said 
lands are holden of the superior thereof, to obtain warrant for letters of 
horning to charge the superior to grant in favour of such person a writ or 
charter of confirmation in the same way and form as is provided and in use 
for compelling entry by resignation : Provided always, that the charger 
shall at the same time pay or tender to such superior such duties or casual- 
ties as he is by law entitled to receive upon the entry of the charger, and 
that it shall be lawful for every such superior to show cause why he ought 
not to be compelled to give obedience to such charge by presenting a note 
of suspension to the Court of Session in the usual manner. 


(a) Here commences the part of the Act, extending to section 
116 inclusive, which deals with vassals’ entries with subject 
superiors. Almost all its provisions are now superseded or repealed 
by section 4 of the Conveyancing Act, under which infeftment im- 
plies entry with the superior. 

The present section is one of those substituted by the Amend- 
ment Act of 1869, to be read and construed as if it had originally 
been the 97th section of the Consolidation Act; see note (a) ante, 
p. 1, and note (a) ante, p. 3. The only difference between the 
repealed and the substituted section is that the latter contains the 
words ‘ame or,” which have been inserted in the clause, “or 
shall contain a clause expressing the manner of holding to be a 
me or a me vel de me,” and again in the clause “or shall imply that 
the manner of holding is to be a me or a me vel de me,” thus supply- 
ing an omission pointed out in Marshall’s Analysis of the Consoli- 
dation Act, p. 132. 


(b) This section re-enacts provisions of 10 and 11 Vict. c. 48, 
sec. 6, which took effect from and after 30th September 1847, but with 
such additions and alterations as are called for by the provisions of 
21 and 22 Vict. c. 76, rendering instruments of sasine unnecessary 
from and after 1st October 1858, as well as introducing writs of 
confirmation from and after that date. 

The object of the section is to render it compulsory on superiors 
to grant entries to their vassals by confirmation. Prior to the Act 
of 1847 the only mode by which a proprietor could compel his 
superior to enter him was by resignation, under the Act 20 Geo. II. 
c. 50; but in practice entries by confirmation were universally 
granted when requested. As to confirmation generally, see Bell’s 
Lectures on Conveyancing, Ist ed., p. 680. 

This section is now virtually repealed from and after Ist October 
1874 by the provisions of section 4 of the Conveyancing Act, under 
which infeftment implies entry, and it is incompetent for superiors 
to grant charters and writs by progress. 
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98. Confirmation by Subject Superior to be by Writ or Charter in form 
of Schedule (V.) Nos. 1. and 2. (a).—Where such confirmation by a subject 
superior of any conveyance or deed or instrument recorded as before 
provided shall be required, it shall be competent for the superior to confirm 
such conveyance or deed or instrument by a writ of confirmation to be 
engrossed thereon, as nearly as may be in the form given in Schedule (V.) 
No. 1. hereto annexed, or, in the option of the person desiring confirmation, 
by a charter of confirmation in the form or as nearly as may be in the form 
given in Schedule (Y.) No. 2. hereto annexed; and the confirmation granted 
in either of these forms of Schedule (V.) hereto annexed shall be, to all 
intents and purposes, as effectual as a charter of confirmation according to 
the law and practice prior to the 1st day of October 1858 (b), and the 
superior shall be bound so to confirm such conveyance or deed or instrument 
in either of the said forms in which he shall, by the person desiring confir- 
mation, be required so to do, instead of in the form in use prior to the said 
date: Provided always, that the person requiring such confirmation be 
entitled to demand an entry by confirmation, and that he shall, if required, 
produce to the superior a charter or other writ showing the tenendas and 
reddendo of the lands contained in such conveyance or deed or instrument, 
and shall also at the same time pay or tender to the superior such duties or 
casualties as he may be entitled to demand: Provided also, that every 
* superior shall be entitled to insert or refer in terms of this Act in the writ or 
charter to be granted by him to the whole clauses, burdens, and conditions 
contained in the former charter, in so far as they are not set forth at length 
or validly referred to in terms of this Act or of any of the Acts hereby 
repealed in the conveyance or deed or instrument confirmed. 


(a) This section merely re-enacts, with slight alterations, the 
provisions of 10 and 11 Vict. ¢. 48, sec. 7, which took effect from 
and after 30th September 1847, as modified by 21 and 22 Vict. c. 
76, sec. 7 (authorising the use of writs of confirmation), which took 
effect from and after lst October 1858. 

The object of the section was to provide short and simple modes 
of confirmation. Prior to the Act of 1847 a charter of confirma- 
tion required to specify all the prior titles to be confirmed ; and 
prior to the-Act of 1858 a charter separate from the deed to be con- 
firmed was necessary. The present section consolidated the pro- 
visions of these Acts, thus rendering it unnecessary to specify any 
of the prior titles, and authorising the use of a very short writ 
engrossed on the deed or instrument to be confirmed. 

This section has been virtually repealed from and after Ist 
October 1874 by the provisions of section 4 of the Conveyancing 
Act, under which infeftment implies entry, and it is incompetent 
for superiors to grant charters or writs by progress. 


(b) Viz., the date at which the corresponding section of the Act 
of 1858 took effect. 
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SCHEDULE (V.) 
No. 1. 
Writ of Confirmation by Subject Superior (a.) 


I, A.B. [here insert name and designation of superior], hereby confirm 
this disposition [or other deed or conveyance, as the case may be}, in favour of 
C.D., as vassal in room and place of Z. F. [here name and design last vassal 
in the lands] entered by [here specify the charter or other writ by which the 
last vassal was entered, instrument thereon if any, and date of registration im 
the regester of sasines if recorded], but only in so far as consistent with the 
[here specify, or refer to if previously specified, a charter or other writ con- 
taining the tenendas and reddendo, &c.|, and with my own rights. If the 
reddendo is to be different from that in the charter or other writ specified or 
referred to, or if the vassal should desire, specify the reddendo here}. In wit- 
ness whereof [insert a testing clause in usual form. | 


No, 2. 
Charter of Confirmation by Subject Superior (a.) 


I, A.B., immediate lawful superior of the lands and others after mentioned, 
do hereby confirm for ever to and in favour of 0.D. [here name the party in 
whose favour the charter is granted], and his heirs and assignees whomsoever, 
heritably and irredeemably, all and whole [here insert, or refer, as in Schedule 
(B.) or Schedule (G.), as the case may be, to the lands to be confirmed, and 
if under conditions of entail or real burdens, &c., insert them or refer to them 
as in Schedule (C.) or Schedule (D.), as the case may be], and a [here specify 
the deed or conveyance which is to be confirmed in favour of C.D., and if the 
same has been recorded with warrant of registration in his favour, add with 
warrant of registration thereon], in favour of the said C.D., recorded in the 
[here describe the register in which the said deed or conveyance is recorded] 
on the day of , or of whatever other date or tenor the said 
disposition [or other deed or conveyance] may be, and that in so far as relates 
to the lands and others hereby confirmed, to be holden, the said lands and 
others, immediately of me and my successors, superiors thereof, in free 
blench farm [07 in feu farm, as the case may be], for ever, paying therefor 
[here insert the reddendo.| And I consent to the registration hereof for 
preservation. In witness whereof [insert a testing clause in usual form]. 


(a) Now incompetent; see note (a) ante, p. 187. 


Q9. Investiture by Resignation from Subject Superior (a).—Where a 
new investiture from a subject superior by resignation shall be required it 
shall be competent for the superior to grant, in favour of the person in right 
of the conveyance or deed which is the warrant for resignation, a writ of 
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resignation, which shall be written on such conveyance or deed as nearly as 
may be in the form given in Schedule (V.) No. 3. hereto annexed, or, in the 
option of the person resigning, by a charter of resignation in or as nearly as 
may be in the form given in Schedule (V.) No. 4. hereto annexed; and the 
conveyance or deed, with such writ of resignation written thereon, or the 
charter of resignation in the separate form, shall be, to all intents and pur- 
poses, as effectual as if a charter of resignation had been granted in the 
usual form, according to the law and practice prior to the Ist day of October 
1858 (6), and the superior shall be bound to grant such writ of resignation 
or such charter of resignation, if required so to do, instead of a charter of 
resignation in the form in use prior to said date: Provided always, that the 
party requiring such writ or charter be entitled (c) to demand an entry by 
resignation, and that he shall, if required, produce to the superior a charter 
or other writ shewing the tenendas and reddendo of the lands resigned, and 
shall also at the same time pay or tender to the superior such duties or 
casualties as he may be entitled to demand ; and it shall be competent to 
record in the appropriate register of sasines the conveyance or deed, with 
the writ of resignation engrossed thereon, and warrant of registration also 
written thereon, or the charter of resignation with warrant of registration 
written thereon, or to expede a notarial instrument on such charter, and to 
J record such instrument, with warrant of registration thereon, in the appro- 
priate register of sasines, and the recording of the conveyance or deed, with 
the writ of resignation and warrant of registration thereon, or of the charter, 
with warrant of registration thereon, or of the instrument, with warrant of 
registration thereon, shail have the same legal force and effect in all respects 
as if a charter of resignation had been granted, and such charter had been 
followed by an instrument of sasine duly expede and recorded at the date of 
recording the said conveyance or deed, and writ or charter, or instrument 
according to the law and practice prior to the 1st day of October 1858 (0), in 
favour of the party on whose behalf the conveyance or deed, and writ or 
charter or instrument are presented for registration : Provided always, that 
the recording of such conveyance, along with such writ and warrant of regis- 
tration thereon, shall not (d) have the effect of an instrument of sasine fol- 


lowing on such conveyance or deed (¢). 


(a) This section re-enacts, with some additions, the provisions 
of 21 and 22 Vict. c. 76, sec. 9, which took effect from and after 
1st October 1858, as amended by the insertion of the word “ not” 
in the last proviso by 21 and 22 Vict.c. 143, sec. 33, which took 
effect from and after lst October 1860. These Acts did not provide 
any form of charter of resignation, nor any form of writ of resigna- 
tion by a subject superior. This omission is supplied by the present 
section. 

The object of this section was to provide short and simple modes 
of entry by resignation. As to resignation generally, see Bell’s 
Lectures on Conveyancing, Ist ed., p. 685. 

This section has been virtually repealed from and after Ist 
October 1874 by the provisions of section 4 of the Conveyancing 
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Act, under which infeftment implies entry, and it is incompetent 
for superiors to grant charters or writs by progress. 


(6) Viz., the date at which the corresponding section of the Act 
of 1858 took effect. 


(c) Under 20 Geo. II. ¢. 50, sec. 12. 


(d) The word “not” was by mistake omitted in the Act of 
1858, but inserted by the Act of 1860; see note (a) supra. 


(ec) The object of this proviso is to prevent the constitution of 
two infeftments, one on the conveyance and the other on the writ 
of resignation, and the consequent splitting of the estate into two 
fees, one of property and the other of mid-superiority. 


SCHEDULE (V.) 
No. 3. 
Writ of Resignation by Subject Superior (a). 


I, A.B. [here insert name and designation of superior), in respect of the 
within clause [or procuratory] of resignation, dispone to C.D. the lands con- 
tained in this disposition [or other deed or conveyance, as the case may be ], in 
his favour [or in favour of G.H., or otherwise, as the case may be, specifying 
shortly the connecting title}, as vassal in room and place of Z. F. [here name 
and design last vassal in the lands] entered by [here specify the charter or other 
writ by which the last vassal was entered, and instrument thereon, if any, and 
date of registration in register of sasines if recorded] (b), but only in so far as 
consistent with the [here specify or refer to if previously specified a charter or 
other writ containing the tenendas and reddendo, &c.], and with my own 
rights. [Jf the reddendo is to be different from that in the charter or other 
writ specified or referred to, or if the vassal should desire, specify the reddendo 
here]. In witness whereof [insert a testing clause in usual form}. 


No. 4. 
Charter of Resignation by a Subject Superior (a). 


I, L.M., immediate lawful superior of the lands and others after men- 
tioned, do hereby give, grant, dispone, and for ever confirm to A.B. and 
his heirs and assignees whomsoever [or ¢n case there be a substitution of heirs, 
here insert tt at full length or refer to it as in Schedule (C0. )], heritably and 
irredeemably, all and whole [here insert or refer as in Schedule (#.) or 
Schedule (G.), as the case may be, to the lands, and if held under conditions 
of entail or real burdens, &e., insert them or refer to them as in Schedule (C.) 
or Schedule (D.) as the case may be}, which lands and others formerly be- 
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onged to O.D., holden by him of me as his immediate lawful superior 
hereof, in terms of [here state briefly the investiture of the last entered vassal], 
and have been resigned by him into my hands by virtue of a procuratory [or 
clause] of resignation contained in a disposition [or other deed or conveyance, 
as the case may be] of the said lands and others granted by him in favour of 
the said A.B., dated [here insert the date]; to be holden the said lands and 
others of me, my heirs and successors, in free blench farm [or in feu farm, 
as the case may be] for ever, paying therefor [here insert the reddendo|: and 
I consent to the registration hereof for preservation. In witness whereof 
[insert a testing clause in usual form). 


(a) Now incompetent ; see note (a) ante, p. 189. 


(b) The Act of 1858 provided a form of Crown writ of resigna- 
tion, upon which writs by subject superiors were modelled by con- 
veyancers. That form did not require the name of the last vassal, 
or the charter, &c., by which he was entered, to be set forth. 


100. All Writs and Charters from Subject Superior 


may refer Tenendas and Reddendo (a).—aAll writs and 
charters from a subject superior of any denomination or nature (0), other 
than writs or precepts of clare constat may be in forms as nearly approach- 
ing as may be, and as the nature of the writ or charter will admit, to the 
examples given in the said Schedule (V.), the necessary alterations being 
made as the denomination or nature of the particular charter or writ may 
require ; and such writs and charters, when granted in these forms, or as 
nearly as may be in these forms, shall have the same force and legal effect 
in all respects as if the same had been granted in any corresponding forms 
heretofore in use or competent, and shall be read and construed as largely 
and beneficially in all respects for the holders thereof as if the same had 
been expressed in and had contained the whole terms and words which are 
now used, or which were used in granting such writs or charters prior to 
the passing of the statutes repealed by this Act; and IN grantin ie all 


writs and charters (c) by subject superiors it shall be 
competent and sufficient to refer to the tenendas and 
reddendo of the lands therein contained, as set forth 
at length either in the writ or charter produced to the 
superior in terms of this Act, or in any charter or other 


writ recorded in any public register ; and subject superiors 
shall be bound, if required, to grant such writs and charters containing such 
reference in like manner as they were bound to grant similar charters ac- 
_ cording to the forms in use prior to the 1st day of October 1858 (d): Pro- 
vided, that when the lands to which the deed or conveyance on which any 
writ shall be engrossed are held under a deed of entail, or under any real 
burdens or conditions or provisions or limitations whatsoever appointed to 
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be fully inserted in the investitures of such lands, it shall not be necessary 
in such writ (€) to insert or refer to the destination of heirs, or the condi- 
tions, provisions, and prohibitory, irritant, and resolutive clauses or clause 
authorizing registration in the register of taillies contained in such deed of 
entail, provided the same are inserted at full length in such deed or convey- 
ance, or are referred to therein in manner provided by the 9th section (f) of 
this Act, or to insert or refer to such real burdens or conditions or provisions 
or limitations, provided the same are inserted at full length in such deed or 
conveyance, or are referred to therein in manner provided by the 10th sec- 
tion (g) of this Act. 


(a) The first part of this section, down to the words “ repealed 
by this Act,” is a new enactment, thus taking effect from and after 
31st December 1868. The part relating to the tenendas and red- 
dendo is a re-enactment, with slight alterations, of 21 and 22 Vict. 
c. 56, sec. 10, which took effect from and after lst October 1858. 
The proviso appears to be a new enactment, making applicable to 
writs of confirmation and resignation the provisions previously ap- 
plicable to charters of confirmation or resignation, viz., the provi- 
sions contained in 10 and 11 Vict. c. 48, sec. 4 (permitting condi- 
tions of entail to be merely referred to); 21 and 22 Vict. c. 76, sec. 
17 (permitting the destination to be merely referred to); and 23 
and 24 Vict. c. 143, sec, 27 (permitting such reference in the case 
of entailed lands being excambed); 10 and 11 Vict. c. 48, sec. 5 
(permitting reference to be made to real burdens, as contained in a 
recorded instrument of sasine) ; and 23 and 24 Vict. c. 148, sec. 31 
(permitting such reference to be made to any recorded deed or in- 
strument). 

The object of the section is merely to abbreviate the forms of 
charters and writs by progress. 

The words printed in small type have been virtually repealed 
from and after Ist October 1874 by the provisions of section 4 of 
the Conveyancing Act, under which infeftment implies entry, and 
it is incompetent for superiors to grant charters by progress. 


(0) Such as charters of adjudication and charters of sale, now 
incompetent. Charters of novodamus are still competent, but the 
forms here provided are not adapted to such charters. 


(c) The only writs and charters now competent (besides original 
charters and charters of novodamus, to which this enactment is not 
applicable) are precepts or writs of clare constat. 


(d) Viz., the date at which the Act 21 and 22 Vict. c. 76 took 
effect. There are now no writs or charters that subject superiors 
are bound to grant, except writs of clare constat ; as to which see the 
following section. 


(e) The only writs engrossed on deeds were writs of confirmation 
and writs of resignation, which are now incompetent. 
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(f) Ante, p. 33. 
(g) Ante, p. 36. 


101. Precepts and Writs of Clare Constat from 
Subject Superior (a).—Precepts (b) of clare constat 
may be in or as nearly as may be in the form given 
in Schedule (W.) No. 2. hereto annexed, and in all 
cases in which it is or may be competent to grant pre- 
cepts of clare constat, or precepts of clare constat and charters of 
confirmation combined (c), it shall be competent and suffi- 
cient to grant a writ of clare constat in, or as nearly as 
may be in, the form given in Schedule (W.) No. 1. 
hereto annexed, and to record such writ of clare constat 
with a warrant of registration thereon, in the appro- 
priate register of sasines; and it shall also be competent 
so to record any precept of clare constat, or precept of clare 
constat and charter of confirmation combined (c), with warrant of 
registration thereon, and such writ of clare constat or 
precept of clare constat, or precept of clare constat with charter of 
confirmation combined (c), being so recorded, shall have the 
same legal force and effect in all respects as if a pre- 
cept of clare constat, or precept of clare constat with charter of con- 
firmation combined, as the case may be (c), had been granted, and 
an instrument of sasine thereon had been expede in 
favour of the person on whose behalf such writ or pre- 
cept of clare constat, or precept of clare constat and charter of con- 
firmation combined (c), as the case may be, and warrant of re- 
gistration are presented for registration, and recorded 
at the date of recording the said writ, or precept, or 
precept and charter combined (c), and warrant, according to 
the law and practice in force prior to the Ist day of 
October 1858 (d); and subject superiors shall be bound 
to grant such writs of clare constat if required by the 
heir entitled to demand the same (e): Provided always, 
that the heir shall, if required, produce a charter or 
other writ showing the tenendas and reddendo of the 
~ Jands in which his ancestor died infeft, and shall also 
at the same time pay or tender to the superior such 
duties or casualties as he may be entitled to demand (/). 

N 
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(a) This section re-enacts, with some additions, provisions con- 
tained in 21 and 22 Vict. c. 76, sec. 11, which came into operation 
on Ist October 1858. The additions consist chiefly in providing a 
short form of precept, and also a form of writ of clare constat applic- 
able only to the case of subject superiors, the former Act having 
provided only a Crown writ of clare constat, on which writs by 
subject superiors required to be modelled by conveyancers. 

The object of the section is to provide short and simple forms 
by which the heir of a deceased vassal may complete a feudal title 
to lands held of subject superiors without the necessity of obtaining 
a decree of service. 

This mode of completing a title is not affected by the provisions 
of the Conveyancing Act, except as regards precepts of clare constat 
and charters of confirmation combined ; see note (c) ejfra. 


(b) A precept differs from a writ in containing a precept of 
sasine, and being thus a warrant for an instrument of sasine in the 
form introduced by the Infeftment Act of 1845, ante, p. 14. In 
practice writs alone are used. 


(c) A precept of clare constat was combined with a charter of 
confirmation in the case of the ancestor having died infeft though 
not entered with the superior. Now, however, infeftment implies 
entry ; see section 4 of the Conveyancing Act. 


(d) Viz., the date at which the corresponding provisions of 21 
and 22 Vict. c. 76, came into operation. 

As to the previous law and practice, see Bell’s Lectures on Con- 
veyancing Act, Ist ed., p. 1011. 


(e) The corresponding section of the Act of 1858 provided that 
where the heir was required by the superior, he should produce a 
decree of general or of special service establishing his right to suc- 
ceed to the lands. 


(f/) In feus granted after 1st October 1874 no legal casualties 
are exigible; see section 28 of the Conveyancing Act. 


SCHEDULE (W.) 
DN Ones 
Writ of Clare Constat by a Subject Superior. 


I, A.B., [insert name and designation of superior]: 
Whereas by decree of general service, [or of special 
service, as the case may be| (a) of C_D. [here insert the 
name and designation of the heir], dated [here insert 
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the date of the decree], and recorded in Chancery [here 
insert the date of registration], and other authentic in- 
struments and documents [ 07 by authentic instruments 
and documents], it clearly appears that HF. [here 
imsert the name and designation of the ancestor] died 
last vest and seised as of fee (b) in [here describe the 
lands or refer to them as in Schedule (#.) (c) or 
Schedule (G.) (d), as the case may bel, and that in 
virtue of [here describe the charter or precept and 
sasine, or recorded charter or precept, or other writ or 
other deed or conveyance forming the last investiture, 
by dates, and dates of registration in the register of 
sasines, and where the lands are held under a deed of 
entail here insert the destination, conditions, &e., at full 
length, or refer to them in or as nearly as may be in the 
form of Schedule (C.) (e), or, of desired, refer to them as 
follows, but always with and under the conditions, 
provisions, and prohibitory, irritant, and resolutive 
clauses (or clause authorizing registration in the register 
of tailzies (f), as the case may be), contained in a deed 
of entail granted by GH. (here name and design the 
grantor) dated the day of : 
in favour of I.K. (here set forth the destination or such 
part thereof as may be deemed necessary, or say and 
the heirs therein specified) and which conditions, pro- 
visions, and prohibitory, irritant, and resolutive clauses 
(or clause authorizing registration in the register of 
tailzies (f), as the case may be) are herein referred to 
as at length set forth in the said deed of entail, which 
is recorded in the register of tailzies on the 

day of (or as at length set forth in the above- 
mentioned recorded charter, ke. forming the last imves- 
tuture, or as at length set forth in any other recorded 
deed or conveyance. And in every case where there are 
any real burdens, conditions, provisions, or limitations 
proper to be inserted or referred to, insert them here, or 
refer to them in or as nearly as may be im the form of 


Schedule (D.) (g)|; and that the said C.D. [or if the 


heir has not been previously named, here say|, and that 
O.D. [here insert his name and designation] is eldest 


196 THE CONSOLIDATION ACT OF 1868. 


son and nearest lawful heir of the said HF. [or what- 
ever relationship and character of heir the party holds, 
here state it) Therefore, I hereby declare the said 
C.D. to be the heir entitled to succeed to the said L.F" 
in the said lands, to be holden of me and my succes- 
sors in manner and for payment of the duties specified 
in the [here specify or refer to if previously specified, a 
charter or other writ containing the tenendas and red- 
dendo. If the reddendo is different from that in the 
charter or other writ specified or referred to, or uf the 
vassal should desire, specify the reddendo here}. In wit- 
ness whereof [insert a testing clause in usual form] (h). 


No. 2. 
Precept of Clare Constat by a Subject Superior. 


I, A.B. [here insert name and designation of su- 
perior |: Whereas, &c. [as in No. 1. of this schedule | it 
clearly appears that HF. [here insert the name and 
designation of the ancestor | died last vest and seised as 
of fee (b) in de. [as in No. 1. of this schedule down to 
and including the statement of the relationship and char- 
acter of heir which the party holds|; and that the said 
lands and others are holden of me and my successors, 
as superiors thereof, in free blench farm | or feu farm, 
as the case may be|, for ever, for payment of | here 
specify the reddendo|, Therefore I desire any notary 
public to whom these presents may be presented to 
give to the said C_D., as heir aforesaid, sasine of the 
lands and others above described. | Jf there are condi- 
tions of entail, de. or other burdens or qualifications, 
here add, but always with and under the conditions, 
provisions, and prohibitory, irritant, and resolutive 
clauses (or clause authorizing registration in the regis- 
ter of tailzies(f) (or with and under the real burdens, 
conditions, provisions, and limitations, as the case may 
be), above specified ov referred to, as the case may be, 
In witness whereof [insert a testing clause in usual 


form | (h). 
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(a) As the Conveyancing Act enables an heir with a decree of 
service to complete a feudal title without the help of his superior 
by merely taking infeftment, writs of clare constat are not now 
applied for by heirs who have obtained themselves served. 


(b) That is to say, was the last proprietor infeft in the lands, 
and not a mere liferenter. 

Notwithstanding the provisions of the Conveyancing Act confer- 
ring a personal right on heirs by their mere survivance of their 
ancestor, an heir who has not completed a title may be passed over 
by a subsequent heir completing a title by service or writ of clare 
constat. In such a case, however, the lands are subject to the debts 
and deeds of the heir so passed over. See sections 9 and 10 of 
the Conveyancing Act. 

(c) For Schedule (E.) substitute Schedule O. appended to the 
Conveyancing Act. See ante, p. 89, and section 61 of that Act. 


(d) Schedule (G.) is printed ante, p. 45. 


(e) Schedule (C.) is printed ante, p. 36. The alternative form here 
following is practically the same as that given in Schedule (C.) 


(f) Under section 14, ante, p. 45, an express clause authorizing 
registration in the register of tailzies is equivalent to the prohibi- 
tory, irritant, and resolutive clauses of a deed of entail, 

(g) Ante, p. 38, or in the form of Schedule H. appended to the 
Conveyancing Act. 


(h) As to the requisites of the testing clause, see section 38 of 
the Conveyancing Act. 


102. Heir in Burgage Subjects may make up title 
by Writ of Clare Constat («).—It shall be competent for 
the heir of any person who died last vest and seised (0) 
in any lands held burgage (c) to obtain from the magis- 
trates of the burgh within which said lands are situated 
a writ of clare constat in or as nearly as may be (d) in 
the form given in Schedule (W.) No. 3. to this Act 
annexed; and such writ of clare constat may be signed 
by the provost or acting chief magistrate for the time, 
and by the town clerk, or, where there are more than 
one town clerk, by one of the town clerks, and when so 
signed shall be as valid as if signed by the whole of the 
magistrates (e); and such writ of clare constat may, with 
warrant of registration thereon in favour of such heir, 
be recorded in the appropriate register of sasines (/), 
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and, when so recorded, shall have the same effect in 
all respects as if at the date of such recording cogni- 
tion and entry of such heir had taken place in due 
form, and an instrument of cognition and sasine in 
regard to such lands and in favour of such heir had 
been expede and recorded according to the law and 


practice in force prior to the Ist day of October 
1860 (9). 


(a) This section re-enacts, with an addition referred to in note 
(e), infra, the provisions of 28 and 24 Vict, c. 143, sec. 7, which 
took effect from and after 1st October 1860. 


Its object is to introduce a short and simple mode by which an 
heir to lands held burgage may complete a title. ’ 

Section 25 of the Conveyancing Act abolishes the distinction 
between burgage and feu, inter alia, in so far as regards the com- 
pletion of titles; but this does not prevent an heir having recourse 
to the form here provided, as section 26 of that Act declares that 
conveyances (including, under the interpretation clause, all charters 
and writs) of land previously held burgage may be in the forms 
allowed by the Consolidation Act in regard thereto. 


(b) See note (b), ante, p. 197. 


(c) If the lands have been feued, recourse must be had to the 


forms provided in the preceding section ; see note (a) to section 7, 
ante, p. 28. 


(d) There should be no real deviation from the form prescribed. 


(e) This is a new enactment. Previously the writ required to 
be signed by the provost and bailies, or a quorum of them. 
(f) Viz., the appropriate burgh register. 


(g) Viz., the date at which the corresponding provisions of the 
Act of 1860 came into operation. 


As to the previous law and practice, see Bell’s Lectures on Con- 
veyancing, Ist ed., p. 1080. 


SCHEDULE (W.) 
INO =o; 
Writ of Clare Constat in Burgage Subjects. 


We, the provost and bailies of the burgh of [insert 
name |, being the magistrates of said burgh, acting under 
and in terms of “The Titles to Land Consolidation 
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(Scotland) Act, 1868:” Whereas it clearly appears that 
C.D. [insert name and designation of the ancestor | died 
last vest and seised as of fee in, dc. [as in No. 1. of this 
schedule (a) down to and including the statement of 
the relationship and character of heir which the party 
holds| Therefore, we hereby declare the said A.B. to 
have right to the said lands as heir foresaid. _ In wit- 
ness whereof [to be signed by the provost or acting chief 
magistrate for the time, and the town clerk (or by one of 
the town clerks where there are more than one), and 
tested in usual form | (0). 


(a) Ante, p. 194 et seq. 


(>) As to the requisites of the testing clause, see section 38 of 
the Conveyancing Act. 


103. Writs of Clare Constat from Subject Superiors, 
&e. not to fall by Death of the Grantor (a).—All writs 
and precepts of clare constat, whether from subject 
superiors or from magistrates of a burgh, already made 
and granted, and still subsisting and in force, and all 
such writs and precepts of clare constat to be made 
and granted hereafter, shall, notwithstanding the death 
of the grantor thereof, remain in full force and effect 
during the whole lifetime of the grantee, and shall con- 
tinue effectual as a warrant for giving infeftment to the 
grantee personally by sasine in terms thereof (b), or by 
recording the same, with warrant of registration 
thereon in his favour (c), at any time during the gran- 
tee’s life. 


(a) This section re-enacts the provisions of 10 and 11 Vict. c. 
48, sec. 15, which took effect from and after 30th September 1847, 
with the addition of the last clause, authorizing the recording of the 
writ, in terms of 21 and 22 Vict. c. 76, secs. 1 and 36, which took 
effect from and after 1st October 1858. 

The object of the section is to prevent the writs referred to 
becoming inoperative through the death of the grantor before the 
grantee’s infeftment. The Act 1693, ¢. 35, which provided that 
procuratories of resignation and precepts of sasine should continue 
to be sufficient warrants for sasine notwithstanding the death of the 
grantor, or of the grantee, or of both, excepted from its provisions 
precepts of clare constat. The present enactment makes writs and 
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precepts effectual only during the grantee’s life; if he dies without 
having taken infeftment the deeds referred to are mere waste paper. 


(0) See note (b), ante, p. 194. 
(c) See section 15, ante, p. 46. 


104. (a) Where Subject Superior’s title incomplete, owner may in 
certain cases apply to Lord Ordinary on the Bills to ordain Superior to com- 
plete his title and grant an Entry under pain of forfeiture (b).—Where the 
person having right to the superiority of any lands, which superiority is not 
defeasible at the will of the vassal or disponee (¢), shall not have completed 
his feudal title thereto so as to enable him to enter any heir or disponee of 
the vassal last publicly infeft in the said lands, or any adjudger or other 
party deriving right from or through such vassal, where such heir, disponee, 
adjudger, or other party, if such person had been infeft in the superiority, 
would have been entitled to compel entry in virtue of this Act (@), or of an 
Act passed in the twentieth year of the reign of His Majesty King George 
the Second (¢), or otherwise, it shall be competent to such heir, disponee, 
adjudger, or other party, provided the annual reddendo attached to such 
superiority shall not exceed five pounds sterling in value or amount, to pre- 
sent a petition to the Lord Ordinary on the Bills, in the form or as nearly 
as may be in the form No. 1. of Schedule (X.) hereto annexed, praying for 
warrant of service on such person (jf), and for decree in the terms set forth 
in such petition, and the Lord Ordinary on the Bills shall pronounce an order 
for service of such petition in terms or as nearly as may be in terms of the 
interlocutor No. 2. of Schedule (X.) hereto annexed ; and if after such service, 
and the expiration of the days of intimation, such person shall not comply 
with the demand of the petition by completing his title and granting entry 
to the petitioner as aforesaid, or shall not show reasonable cause to the Lord 
Ordinary why he delays or refuses so to do, he shall, for himself and his 
heirs, whether of line, conquest, taillie, or provision, forfeit and amit all 
right to the said superiority, and the Lord Ordinary shall pronounce decree 
or judgment accordingly to the effect of entitling the petitioner, and his 
heirs and successors in the said lands, in all time thereafter to hold the same 
as vassals immediately of and under the next over superior by the tenure 
and for the reddendo by and for which the forfeited superiority was held, all 
in the form or as nearly as may be in the form No. 3. of Schedule (X.) hereto 
annexed ; and such decree or judgment, and any similar decree or judgment 
which may have been pronounced under any of the Acts of Parliament 
hereby repealed (g), when extracted and recorded (A) in the register of sasines 
appropriate to the lands, shall be held absolutely to extinguish such right of 
superiority, and shall enable the petitioner to apply to such over superior, 
as his immediate superior, for an entry accordingly : and it is hereby pro- 
vided, that in the renewed investiture to be so obtained by the petitioner 
under the authority of the said decree or judgment, the tenendas and red- 
dendo contained in the title deeds of the forfeited superiority shall be 
inserted in room of,those contained in the investiture of the petitioner’s pre- 
decessor or author, and the lands shall be held by the petitioner and his suc- 
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cessors according to the tenure of the forfeited superiority in all time there- 
after; and the writ in the petitioner’s favour shall be expressed as nearly as 
may be in one or other of the forms given in Schedule (AA.) hereto annexed. 


(a) Here commences the part of the Act which deals with the 
forfeiture and relinquishment of mid-superiorities. 

According to feudal principle, a superior could not enter his vassals 
unless he was himself entered with his superior, although entries 
by him might be validated accretione by his own subsequent entry. 
The Act 1474, c. 57, enabled a vassal to pass over an unentered 
superior and to obtain an entry from the next over superior, the 
superior so passed over forfeiting his estate of superiority during 
the lifetime of the vassal. The Lands Transference Act of 1847 
(10 and 11 Vict. c. 48, sees. 8-14) introduced a simpler mode of enfore- 
ing an entry, by means of which the mid-superiority was permanently 
extinguished, or the casualties were forfeited and the feu-duties re- 
tained till the expenses of the procedure should be defrayed therefrom. 
The present Act, by sections 104 to 112 inclusive, re-enacts the various 
sections of the Lands Transference Act on this subject, and also some 
further provisions contained in the Titles to Land Act of 1858. 

The whole of these enactments have, however, been virtually 
repealed from and after lst October 1874, by section 4 of the Con- 
veyancing Act, which provides that the infeftment of a proprietor shall 
imply entry with his superior, ‘‘ whether the superior’s own title or 
“ that of any over superior has been completed or not,” and that it 
shall be incompetent for superiors to grant charters or writs by pro- 
gress. No one, therefore, has now any title or interest to insist on 
the forfeiture of a superiority; and the whole of the judicial pro- 
cedure authorized by the present Act appears to have become not 
only unnecessary but positively incompetent. Moreover, the writs 
granted by the over superior, by which the judicial procedure was 
completed, are clearly incompetent, with the exception of writs of 
clare constat, as to which see note (b) post, p. 205. 


(b) This section merely re-enacts 10 and 11 Vict. c. 48, sec. 8, 
which took effect from and after 30th September 1847. 


(c) When a vassal or disponee obtained a disposition with an 
alternative holding, and took infeftment thereon, the infeftment 
was presumed to be on the de me holding, and a mid-superiority 
remained in the person of his author, but this mid-superiority was 
defeasible at the will of the vassal or disponee, who could extin- 
guish it by obtaining an entry from his author’s superior. 


(d) Viz., under section 97, ante, p. 185, which made it compul- 
sory on superiors to grant entries by confirmation. 


(e) Viz., 20 Geo. ITI. ¢. 50, sec. 12, which made it compulsory 
on superiors to grant entries by resignation. 


(f) That is to say, the person having right to the superiority. 
Accordingly it is not sufficient to call merely the heir of the person 
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last infeft in the superiority, where such person has conveyed the 
superiority to disponees who remain uninfeft. Thus, in the case 
of Rossmore’s Trs. v. Brownlie, Nov. 28, 1877, 5 Rettie 201, 
the Court reduced a decree of forfeiture, and a charter of confirma- 
tion following thereon, on the ground that the petitioner had 
omitted to call the persons truly having right, though only a per- 
sonal right to the superiority, viz., the marriage-contract trustees 
of the person last infeft in the superiority. 


(g) Viz., 10 and 11 Vict. c. 48, sec. 8. 


(h) A warrant of registration was necessary from and after 31st 
December 1868; see section 141, post. 


SCHEDULE (X.) 
No. 1. 


Petition to the Lord Ordinary for Forfeiture of Superiority where Reddendo 
does not exceed Five Pounds (a.) 


Unto the Honourable the Lord Ordinary on the Bills, the Petition of 
A.B. humbly showeth, That by disposition dated the granted by 
O.D. of the said (.D. disponed to the petitioner all and whole [here 
describe the subjects asin the Disposition] to be held of the disponer’s superior, 
with warrants of resignation and infeftment : 

That the petitioner’s author, the said (.D., held the said lands and 
others of and under the late H. 7’, as his immediate lawful superior, for an 
annual reddendo not exceeding in value or amount five pounds sterling ; 
that G.H. is the eldest son [or whatever other relation he és] and apparent heir 
of the said £./., and as such has right (0) to the superiority of the said 
lands and others, but he has not made up a feudal title thereto, and is there- 
fore not in a situation to grant entry to the petitioner, although demanded 
from him ; and the petitioner now applies to your Lordship for redress in 


terms of the Act [here mention this Act], and produces the above-mentioned 
disposition in his favour. 


May it therefore please your Lordship, in terms of the said Act, to grant 
warrant for serving this petition on the said @.H. personally, or at 
his dwelling place [here add a prayer for edictal citation in the usual 
form, if the party is furth of Scotland], and to ordain him, within 
thirty days after the date of such service [or within sixty days, if he 
be furth of Scotland, or in Orkney or Shetland], to procure himself 
entered and infeft in the said lands and others, and to enter the 
petitioner in the same, on payment of the duties and casualties 
exigible on such entry, or else to show cause for delaying or refusing 
to do so, with certification that if he fail he shall forfeit and amit 
all right to the said superiority ; and in the event of the said G.H. 
failing so to complete his title and grant entry to the petitioner, or 
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to show reasonable cause why he delays or refuses so to do, to find 
and declare that the said G.H. has forfeited and amitted all right to 
the said superiority, and that the petitioner and his heirs and suc- 
cessors are entitled to hold the said lands and others in all time 
coming as vassals immediately of and under the next over superior 
by the tenure and for the reddendo by and for which the forfeited 
superiority was held. According to Justice, dc. 


Norr.—The above form is applicable to the case where the petitioner 
requires a charter or writ of resignation. In other cases the form 
must be varied, so far as necessary, to suit the circumstances. 


No. 2. 
Interlocutor by Lord Ordinary on above Petition (a). 


The Lord Ordinary grants warrant to messengers-at-arms to serve the 
said petition and this deliverance on the said G’.H. as prayed for, and ordains 
the said G.H., within thirty days [or sixty days, as the case may be] after the 
date of such service, to procure himself entered and infeft in the lands and 
others described in the petition, and to enter the petitioner in the same, on 
payment of the duties and casualties exigible on such entry, or else to show 
cause for delaying or refusing to do so, with certification that if he fail he 
shall forfeit and amit all right to the said superiority in terms of the said 
Act. 


No. 3. 
Decree by Lord Ordinary on above Petition (a). 


The Lord Ordinary, having resumed consideration of the said petition, 
with the execution thereon, now expired, in respect the said G.H. has not 
shown cause for delaying or refusing to complete his title to the superiority, 
and to grant an entry to the petitioner, finds and declares, That the said 
G.H. has forfeited and amitted all right to the said superiority, and that 
the petitioner and his heirs and successors are entitled to hold the lands and 
others described in the petition in all time coming as vassals immediately of 
and under the next over superior by the tenure and for the reddendo by and 
for which the said forfeited superiority was held; grants warrant to the 
petitioner and his foresaids to apply for and obtain an entry in the said lands 
and others from the said over superior, in the terms foresaid, and decerns 
and ordains the decree to be extracted hereon to be recorded in the register 
of sasines. 


(2) Incompetent since lst October 1874; see note (a), ante, 
p. 201. 


(b) See note (/), ante, p. 201. 
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SCHEDULE (AA.) 
No, 1. 


Writ of Confirmation proceeding on a Decree of Forfeiture or 
Lelinquishment (a). 


I, Z.M., immediate lawful superior of the lands and others contained in 
the within disposition [or other deed or conveyance, as the case may be], in 
virtue of a decree of forfeiture [07 relinquishment, as the case may be] against 
G.H., heir apparent of my immediate vassal last infeft in the said lands and 
others, pronounced by Lord Ordinary on the Bills, upon the day 
of , in a petition at the instance of A.B. [here design the disponee], 
do hereby confirm this disposition [or other deed or conveyance, as the case 
may be], in favour of the said A.B.; to be holden, the said lands and others, 
by the said A.B. and his foresaids, in all time hereafter, immediately of me 
and my successors, as superiors thereof, in free blench farm, [or in feu farm, 
as the case may be, according to the tenure by which the forfeited or relinquished 
superiority was held,| for ever, paying therefor [here specify the reddendo for 
which the forfeited or relinquished superiority was held]. In witness whereof 
[insert a testing clause in the usual form). 


No. 2. 


Writ of Resignation proceeding on a Decree of Forfeiture or 
Relinquishinent (a). 


I, Z.M., immediate lawful superior of the lands and others contained in 
the within disposition [or other deed or conveyance, as the case may be], in 
virtue of a decree of forfeiture [or relinquishment, as the case may be] against 
G.H., heir apparent of my immediate vassal last infeft in the said lands and 
others, pronounced by Lord Ordinary on the Bills, upon the 

day of in a petition at the instance of A.B. [here design 
the disponee|, do hereby dispone to the said A.B. the lands contained in this 
disposition [or other deed or conveyance, as the case may be, | in his favour, [or 
in favour of C.D., or otherwise as the case may be, specifying shortly the con- 
necting title], which lands formerly belonged to [here insert the designation of 
the disponer], holden by him under my immediate vassal, and now of myself, 
in terms of [here stute briefly the investiture of the last entered vassal], and 
have been resigned by the said A.B. in my hands, as now coming in place 
of his immediate superior, by virtue of the clause [or procuratory] of resig- 
nation contained in the within disposition [or other deed or conveyance, as 
the case may be]; to be holden the said lands immediately of me and my 
successors, as superiors thereof, in free blench farm, [or in feu farm, as the 
case may be, according to the tenure by which the forfeited or relinquished 
superiority was held), for ever, paying therefor [here specify the reddendo for 
which the forfeited or relinquished superiority was held]. In witness whereof 
[insert a testing clause in the usual form). 


ae eS 
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No. 3. 


Writ of Clare Constat proceeding on a Decree of Forfeiture or 
Relinquishment (b). 

I, A.B., immediate lawful superior of the lands and others after men- 
tioned, in virtue of a decree of forfeiture [07 relinquishment, as the case may 
be] against G.H., heir apparent of my immediate vassal last infeft in the said 
lands and others, pronounced by Lord Ordinary on the Bills, 
dated the day of in a petition at the instance of C.D. [here 
name and design the heir in whose favour the writ is to be granted]: Whereas 
by authentic instruments and documents it clearly appears that 2. 7. [here 
name and design the ancestor] died last vest and seised as of fee in, &c. [as 
in Schedule (W.) No. 1. down to and including the statement of the relation- 
ship and character of heir which the party holds] ; and that the said lands and 
others are, in virtue of the said decree, now holden of me and my successors, 
as superiors thereof, in free blench farm, [or feu farm, as the case may be, 
according to the tenure by which the forfeited or relinquished superiority was 
held], for ever, for payment of [here specify the reddendo for which the for- 
Jetted or relinquished superiority was held). ‘Therefore, I hereby declare the 
said C.D. to be the heir entitled to succeed to the said £. F’. in the said lands 
to be holden of me and my foresaids for payment of the said duties. In 
witness whereof [insert a testing clause in the usual form). 


Nors.— Where the next superior is the Crown, writs by the Crown will 
be granted in similar terms to the above, but adapted to the forms 
of Chancery. 


(a) Incompetent since Ist October 1874; see note (a), ante, 
p- 201. 


(b) Writs of clare constat are still competent; but as an heir 
can now complete a feudal title, under section 4 of the Conveyanc- 
ing Act, by merely taking infeftment on his decree of service, with- 
out the intervention of superior, it is thought that he cannot now 
insist for or obtain a decree of forfeiture or relinquishment of the 
superiority. The above form of writ thus appears incompetent since 
1st October 1874. 


105. Owner may in such case apply to Lord Ordinary on Bills to 
authorize application for an entry by the Crown or mediate Over Superior as 
in vice of the recusant Superior (a).—If in the case aforesaid (b) the annual 
reddendo shall exceed in value or amount the sum of five pounds sterling, or, 
in the option of the said heir, disponee, adjudger, or other party, whether 
the said annual reddendo shall exceed the said sum of five pounds sterling or 
not, it shall be lawful for such heir, disponee, adjudger, or other party to 
present a petition to the Lord Ordinary on the Bills, in the form or as nearly 

_as may be in the form of No. 1. of Schedule (Y.) hereto annexed, praying 
for warrant and decree as there set forth, and the Lord Ordinary shall pro- 
nounce an order for service, in the terms or as nearly as may be in the terms 
of the interlocutor given in No. 2. of Schedule (Y.) hereto annexed; and if 
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after such service and expiration of the days mentioned in such order of 
service such person (¢) shall not comply with the demand of the petition by 
completing his title and granting entry to such petitioner as aforesaid, or 
shall not show reasonable cause to the Lord Ordinary why he delays or refuses 
so to do, he shall, for himself and his heirs, whether of line, conquest, taillie, 
or provision, forfeit and amit all right to the dues and casualties payable on 
the entry of such petitioner, who shall also be entitled to retain his feu duties 
or other annual ‘prestations until fully paid and indemnified for all the ex- 
penses of the petition and procedure thereon, and all the expenses of com- 
pleting his title in terms of this Act; and the Lord Ordinary shall pronounce 
interim decree to that effect, and grant interim warrant for such petitioner 
applying for and obtaining an entry from the Crown (d), or, in the option of 
the petitioner, from the mediate over superior as acting in the vice of such 
superior, all in the form or as nearly as may be in the form of No. 8. of 
Schedule (Y.) hereto annexed; and any petitioner who shall obtain such 
decree under this Act, or who shall have obtained a similar decree under a 
petition presented in virtue of any of the Acts of Parliament hereby re- 
pealed (@), shall be entitled forthwith to lodge, along with an extract of the 
said decree, in the office of the presenter of signatures, a draft of a proposed 
writ from the Crown (@), as in vice of such superior, with a short note in 
terms of this Act; and such writ, for which the said extract decree shall be 
a sufficient warrant, may be in or as nearly as may be in one or other of the 
forms given in Schedule (Z.) hereunto annexed, and shall be as effectual as 
if granted by the mediate superior of the feu duly infeft in the superiority ; 
and, when there is a mediate over superior duly infeft, such extract decree 
shall, in the option of the petitioner, be directed against such mediate over 
superior, and shall be a sufficient warrant for letters of horning to charge 
such mediate over superior to enter the petitioner by granting a valid writ 
as in vice of such superior; and after completion of his title the petitioner 
shall be entitled, if he thinks fit, to lodge, as part of the proceedings under 
his petition, an account of the expenses of that process, and of completing 
his title, and the Lord Ordinary shall, if required on the part of such peti- 
tioner, modify the amount thereof, and decern for retention as aforesaid, in 
the form of No, 4. of Schedule (Y.) hereto annexed. 


(a) This section merely re-enacts, with verbal alterations, 10 
and 11 Vict. c. 48, sec. 9, which took effect from and after 30th 
September 1847. 


As to the object of the section, and the repeal operated by the 
Conveyancing Act, see note (a) to section 104, ante, p. 201. 


(b) Viz., in section 104, ante, p. 200. 
(c) See note (/) to section 104, ante, pp. 201-2, 


(d) Including Her Majesty and the Prince; sce interpretation 
clause (section 3, paragraph 5), ante, p. 6. 


e) Viz., 10 and 11 Vict, c. 48, sec. 9. 
? ) 
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SCHEDULE (Y.) 


No. 1. 


Petition to the Lord Ordinary for Forfeiture of Feu Duties under or above 
Five Pounds (a). 


Unto the Honourable the Lord Ordinary on the Bills, the Petition of 
A.B. humbly showeth, That by disposition dated the day of 
granted by C.D. of the said C.D. disponed to the petitioner all and 
whole [here describe the subjects as in the disposition] to be held of the dis- 
poner’s superior, with warrants of resignation and sasine : 

That the petitioner’s author, the said (.D., held the said lands and others 
of and under the late #.F. as his immediate lawful superior; that G.H. is 
the eldest son [or whatever other relation he is] and apparent heir of the said 
£.F., and as such has right to the superiority of the said lands and others, 
but he has not made up a feudal title thereto, and is therefore not in a situa- 
tion to grant entry to the petitioner, although demanded from him. The 
petitioner now applies to your Lordship for redress in terms of the Act [here 
mention this Act], and produces the above-mentioned disposition in his 
favour. 


May it therefore please your Lordship, in terms of the said Act, to grant 
warrant for serving this petition on the said G.H. personally or at 
his dwelling place [here add a prayer for edictal citation in the usual 
Sorm, if the party is furth of Scotland), and to ordain him, within 
thirty days after the date of such service [07 within sixty days, 
of he be furth of Scotland, or in Orkney or Shetland], to procure 
himself entered and infeft in the said lands and others, and to enter 
the petitioner in the same, on payment of the duties and casualties 
exigible on such entry, or else to show cause for delaying or refus- 
ing to do so, with certification that if he fail he shall forfeit and 
amit all right to the duties and casualties payable on the entry of 
the petitioner, and that the petitioner shall be entitled to retain 
from him and his successors, as immediate superiors, the yearly 
feu duties and whole other prestations until fully paid and indem- 
nified for all the expenses of this petition and procedure to follow 
hereon, and for all the expenses of completing the petitioner’s title 
in terms of the said Act ; and thereafter, on resuming consideration 
of this petition, with or without answers, to find and declare that 
the said G.H. has forfeited and amitted all right to the dues and 
casualties payable on the entry of the petitioner, and that the peti- 
tioner is entitled to retain from him and his successors, as imme- 
diate superiors, the yearly feu duties and whole other prestations 
until fully paid and indemnified for all the expenses of this petition, 
and of the procedure to follow hereon, and for all the expenses 
of completing the petitioner’s title in terms of the said Act; and 
also to grant warrant to the petitioner to apply for and obtain an 
entry in the said lands and others from the Crown [07 Prince of 
Scotland, or I.K., the mediate over superior], as acting in the vice 
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of the said G.H., and to authorize decree to the above effect to be 
extracted ad interim ; and thereafter, upon the completion of the 
petitioner’s title by an entry from the Crown [or Prince of Scotland, 
or such mediate over superior] as aforesaid, to remit the accounts 
of the expenses of this petition and procedure hereon, and of the 
expenses of completing the petitioner’s title, to the auditor to tax 
the same, and to report, and to modify the amount of the said ex- 
penses, and to decern for retention of the amount thereof as afore- 
said [if the parties have agreed to or are in treaty for a relinquish- 
ment, add, or in the event of the said G.H. relinquishing the supe- 
riority, to find, decern, and declare the same to be extinguished in 
manner and to the effect expressed in the statute], or to do other- 
wise in the premises as to your Lordship shall seem just. Accord- 
ing to Justice, é&e. : 


Norz.—The above form is applicable to the case where the petitioner 
requires a writ of registration (0). In other cases the form must 
be varied so far as necessary to suit the circumstances. 


No, 2. 
Interlocutor by Lord Ordinary in above Petition (a). 

The Lord Ordinary grants warrant to messengers-at-arms to serve the said 
petition and this deliverance on the said G.H., as prayed for, and ordains 
the said G.H., within thirty days [07 sixty days, as the case may be| after the 
date of such service, to procure himself entered and infeft in the lands and 
others described in the petition, and to enter the petitioner in the same, on 
payment of the duties and casualties exigible on such entry, or else to show 
cause for delaying or refusing to do so, with certification that if he fail he 
shall forfeit and amit all right to the duties and casualties payable on the 
petitioner’s entry, and that the petitioner shall be entitled to retain from him 
and his successors, as immediate superiors, the yearly feu duties and the 
whole other prestations, until fully paid and indemnified for the expenses of 
the petition and procedure thereon, and for all the expenses of completing 
the petitioner’s title in terms of the said Act. 


No. 3. 
Decree by Lord Ordinary in above Petition (a). 

The Lord Ordinary, having resumed consideration of the said petition, 
with the execution thereon, now expired, in respect the said G.H. has not 
shown cause for delaying or refusing to complete his title to the superiority, 
and to grant an entry to the petitioner, finds and declares, ‘That the said 
G.H. has forfeited and amitted all right to the duties and casualties payable 
on the entry of the petitioner, and that the petitioner is entitled to retain 
from him and his successors, as immediate superiors, the yearly feu duties 
and whole other prestations, until fully paid and indemnified for all the ex- 
penses of the said petition and procedure thereon, and for all the expenses 
of completing the petitioner’s title; grants warrant to the petitioner to 
apply for and obtain an entry in the lands and others described in the peti- 
tion from the Crown [07 Prince of Scotland, or [.K., the mediate over 
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superior], as acting in vice of the said G.H., and decerns and allows this 
decree to go out and be extracted ad interim » and on the petitioner’s title 
being completed, appoints accounts of the expenses of the petition and pro- 
cedure thereon, and of completing the title, to be lodged, and remits the 
same, when lodged, to the auditor to tax and report. 


No. 4. 
Finding for Expenses in above Petition (a). 


The Lord Ordinary approves of the auditor’s report on the petitioner’s 
account of expenses, modifies the same to £ sterling, and decerns against 
the said G.H. for payment thereof to the petitioner by retention, as prayed 
for [or personally against the said G.H., as the case muy be}. 


(a) Incompetent since 1st October 1874; see note (a) to section 
104, ante, p. 201. 


(4) The word “registration” is a mistake for “ resignation.” 


SCHEDULE (Z.) 
Novae 


Writ of Confirmation on Decree of Forfeiture in case of Feu Duties above 
Five Pounds (a). 


Victoria, by the grace of God, of the United Kingdom of Great Britain 
and Ireland, Queen, Defender of the Faith. We confirm this disposition [or 
other deed or conveyance, as the case may be] in favour of A.B.; to be holden 
the said lands and others of the Crown as in room of GH. [here name and 
design the person against whom decree has been obtained), the eldest son [or 
whatever other relation he may be] of E.F. [here name and design the person 
last infeft in the superiority], who was last infeft in the immediate superiority 
of the said lands, in respect that the said G.H. having failed to complete his 
title to the said superiority, and to grant an entry to the said A.B., the said 
A.B., in virtue of an Act [here set forth the title of this Act], obtained a de- 
cree by the Lord Ordinary on the Bills, dated the granting 
warrant to the said A.B. to apply for and obtain an entry in the said lands 
and others from the Crown, as acting in vice of the said G.H., and that 
while and so long as the said G.H. and his successors, the immediate supe- 
riors thereof, shall remain unentered, and thereafter until a new entry shall 
become requisite, and that by the same tenure by which the same were or 
might have been holden of the said G.H.; and for payment to him and his 
successors, who are properly immediate lawful superiors of the said lands 
and others, of the annual duties and casualties heretofore payable, but only 
upon the completion of their title in the superiority. Given at Edinburgh, 
the day of in the year 


[Signed by the Director of Chancery, or his depute 
or substitute. | 
O 
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No. 2. 


Writ of Resignation on Decree of Forfeiture m case of Feu Duties above 
Five Pounds (a). 


Victoria, dc. We do hereby dispone to A.B. {here name the disponee) 
the lands contained in this disposition [or other deed or conveyance, as the case 
may be}, in his favour, which lands formerly belonged to C.D. [here name 
and design the disponer), holden by him immediately of L.F’. [here name and 
design the person who died last infeft in the superiority], in terms of [here state 
the investiture of the disponer], and now of the Crown as in vice of the im- 
mediate superior thereof, in respect that the said E.F- being dead, and G.H., 
his eldest son [or whatever other relation he may be] and heir apparent, who 
is in right of the superiority, having failed to complete his title thereto, and 
to grant an entry to the said A.B., the said A.B., in virtue of an Act [here 
set forth the title of this Act], obtained a decree by the Lord Ordinary on the 
Bills, dated the day of granting warrant to the said 
A.B. to apply for and obtain an entry in the said lands and others from the 
Crown as acting in vice of the said G.H., and which lands and others have 
been resigned into our hands as in vice of the said G.H., in virtue of the 
clause [or procuratory] of resignation contained in this disposition [or other 
deed or conveyance, as the case may be]; to be holden the said lands and others 
of the Crown as in room of the said G.H., who is properly the immediate 
lawful superior thereof, while and so long as he and his successors, the im- 
mediate superiors thereof, shall remain unentered, and thereafter until a new 
entry shall become requisite, and that by the same tenure by which the same 
were or might have been holden of the said G.H.; and for payment to him 
and his successors, who are properly the immediate lawful superiors of the 
said lands and others, of the annual duties and casualties heretofore payable, 
but only upon the completion of their title in the superiority. Given at 
Edinburgh, the day of in the year 


[Signed by the Director of Chancery, or his depute 
or substitute. | 


Norn,—The writ in favour of an adjudger will be in similar terms, but 
under the proper modification; and a writ of clare constat from 
Chancery in favour of the vassal’s heir, who has obtained decree 
against the unentered heir apparent of his superior, will be in 
similar terms as applied to the style of such a writ; and if the writ 
is by the Prince or the mediate over superior, the necessary altera- 
tions will be made. 


(a) Incompetent since Ist October 1874 ; see note (a) to section 
104, ante, p. 201. 


106. Lands to be held temporarily of the Crown or mediate Superior 
(a).—The lands and others contained in such writ to be so obtained shall 
be holden of the Crown (0) orthe mediate over superior, as in the vice of 


SECTION 107. oa 


the unentered immediate superior, while and so long as he and his suc- 
cessors, the immediate superiors thereof, shall remain unentered, and there- 
after until a new entry in favour of the vassal or his successors shall become 
requisite. 


(a) This section merely re-enacts 10 and 11 Vict, c. 48, sec. 10, 
which took effect from and after 30th September 1847. 

As to the object of this section and the repeal operated by the 
Conveyancing Act, see note (a) to section 104, ante, p. 201. 


(0) Including Her Majesty and the Prince ; see interpretation 
clause (section 8, paragraph 5), ante, p. 6. 


107. Tre party in right of the Superiority may lodge a Minute tender- 
ing relinquishment of his right, and if accepted by the Petitioner the Lord 
Ordinary may interpone his authority (a).—When a petition shall be pre- 
sented as aforesaid (b) praying for warrant of service and for decree against 
any person so having a right(c) to the superiority of any lands, and not 
having completed his feudal title thereto, whether the annual reddendo ghall 
be above or below the value or amount of five pounds sterling, it shall be 
competent for him, at any time before expiration of the days of intimation, 
or before interim decree shall have been extracted as aforesaid, to lodge, as 
part of the proceedings under such petition, a minute, signed by himself or 
by his mandatory or agent duly authorized by him in writing, stating that he 
tenders relinquishment of the right of superiority which he holds on appar- 
ency in favour of the petitioner and his heirs and successors, and such 
minute shall be in the form or as nearly as may be in the form No. 1. of 
Schedule (BB. ) hereto annexed ; and if the petitioner shall, by himself or his 
counsel or agent, subscribe or endorse upon such minute an acceptance of 
the same in the form or as nearly as may be in the form No. 2. of Schedule 
(BB. ) hereto annexed, the Lord Ordinary is hereby anthorized and required, 
on the petitioner’s motion, to interpone his authority to such minute and 
acceptance, and to decern and declare the right of superiority thus relin- 
quished to be extinguished, to the effect of making the petitioner and his 
successors in the said lands hold the lands as vassals immediately of and 
under the superior of the relinquished superiority in permanency and by the 
tenure and for the reddendo by and for which such relinquished superiority 
was held, the decree so to be pronounced to be in the form or as nearly as 
may be in the form No. 3. of Schedule (BB.) hereto annexed ; and the said 
decree, when extracted, and recorded (Z) in the appropriate register of 
sasines, shall entitle the petitioner and his foresaids to apply for an entry to 
such superior accordingly as his immediate superior; and in the renewed 
investiture to be obtained by the petitioner under the authority of the said 
decree, the tenendas and reddendo contained in the title deeds of the relin- 
quished superiority shall be inserted in room of those contained in the inyes- 
titure of the petitioner’s predecessor or author, and the lands shall be held 
by himself and his successors, according to the tenure of the relinquished 
superiority, in all time thereafter; and the writ in the petitioner’s favour: 
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may be expressed in one or other of the forms given in Schedule (AA.) 
hereto annexed (e); but nothing herein contained shall be held as rendering it 
imperative on the petitioner to accept of the offered relinquishment, and to 
take the place of his immediate superior, it being hereby provided that if he 
prefers it he shall be entitled to refuse the same, and to complete his title by 
entry from the Crown (f'), or the mediate over superior, as in the vice of his 
immediate superior. 


(a) This section merely re-enacts 10 and 11 Vict. c. 48, sec. 11, 
which took effect from and after 30th September 1547. 

As to the object of the section and the repeal operated by the 
Conveyancing Act, see note (a) to section 104, ante, p. 201. 


(b) Viz., in sections 104 and 105, ante, pp. 200 and 205. 
(c) See note (f) to section 104, ante, p. 201-2. 


d) A warrant of registration was necessary from and after 31st 
December 1868; see section 141, post. 


(e) Schedule (AA.) is printed ante, p. 204. 


(f) Including Her Majesty and the Prince; see interpretation 
clause (section 3, paragraph 5), ante, p. 6. 


SCHEDULE (BB.) 


No. 1. 
Form of Minute of Relinquishment of Superiority by Apparent Heir (a). 


Minute of Relinquishment by as heir apparent of in the 
lands after-mentioned in the Petition at the instance of [here name and 
describe the petitioner. 


I, A.B., eldest lawful son [07 whatever relation he may be] and nearest and 
lawful heir apparent of O.D., the person last infeft in the superiority of the 
lands of [here describe the lands fully], which right of superiority is holden 
immediately of and under the Crown [or other over superior, as the case may 
be], do absolutely and gratuitously [or if any price paid, say, in considera- 
tion of £ sterling to be paid to me], relinquish and renounce the 
superiority of the said lands to which I hold right as heir apparent aforesaid 
in fayour of the petitioner and his successors in the said lands. In witness 
whereof, dc. [Z'o be signed by the party, or by his ndatory or agent duly 
authorized in writing, and duly tested. | 


No. 2. 
Minute of Acceptance of above Relinquishment (a). 


I accept relinquishment in terms of this minute. [To be signed by the 
petitioner, or his counsel or agent. | 


SECTION 108. 213 


No. 3. 
Decree of Lord Ordinary following on the above Minutes (a). 


The Lord Ordinary interpones his authority to the minute of relinquish- 
ment lodged by the respondent, and decerns and declares the right of 
superiority thereby relinquished to be extinguished to the effect of giving 
right to the petitioner and his successors to hold the lands and others 
described in the petition immediately of and under the party who is superior 
of the feu now given up and extinguished, and by the tenure and for the 
reddendo by and for which the relinquished feu was held, and decerns and 
appoints the decree to be extracted hereon to be recorded in the register of 
sasines. 


(a) Incompetent since 1st October 1874; see note (a) to section 
104, ante, p. 201. 


108. Over Superior’s rights not to be extended or affected (a).—The 
investiture thus completed upon the forfeiture of such heir apparent, or 
upon the relinquishment of the superiority by such heir apparent, and 
acceptance by the petitioner, shall in all respects, and to all intents and 
purposes, be as effectual as if such apparent heir had completed his titles to 
the superiority, and thereafter conveyed the same to the petitioner, and the 
latter, after completing his titles under the over superior, had resigned ad 
remanentiam in his own hands: Provided always, that the title so completed 
shall not in any respect extend the interests of such over superior, and that 
he shall be entitled to no more than the casualties, whether taxed or untaxed, 
to which he would have been entitled if such apparent heir had remained his 
vassal. 


(a) This section merely re-enacts 10 and 11 Vict. c. 48, sec. 12, 
which took effect from and after 30th September 1847. 

As to the object of this enactment and the repeal operated by 
the Conveyancing Act, see note (a) to section 104, ante, p. 201. 


109. Vassal obtaining or accepting Forfeiture or Relinquishment of 
Superiority to be liable for its value, but Forfeiture or Relinquishment not to 
infer Representation (a).—In the case of such forfeiture or relinquishment 
of superiority by any apparent heir in manner above mentioned, the vassal 
obtaining or accepting the same, and making up titles under the over 
superior, shall be liable, but subject always to retention of expenses as 
aforesaid, for the value of the said superiority to the said heir apparent, or 
any person in his right, or haying interest, as accords of law; and such 
forfeiture or relinquishment by such heir apparent shall not infer a passive 
representation on his part, nor any liability for the debts of the person last 
infeft therein, beyond the price, if any, which he may receive for such 
forfeiture or relinquishment; and the vassal, if he accepts thereof, shall 
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not be accountable in any case for more than the value or price of the for- 
feited or relinquished right. 


(a) This section merely re-enacts 10 and 11 Vict. c. 48, sec. 138, 
which took effect from and after 30th September 1847. 

As to the repeal operated by the Conveyancing Act, see note (a) 
to section 104, ante, p. 201. 


110. A€ode of relinquishing Superiorities (a).—In order to facilitate 
still further the extinguishing of mid-superiorities not defeasible by the 
vassal (0), it shall be competent to any subject superior, whether himself 
entered with his superior or not, and whatever the annual value of the 
reddendo may be, to relinquish his right of superiority in favour of his 
immediate vassal, by granting a deed of relinquishment in the form or as 
nearly as may be in the form of No. 1. of Schedule (CC.) hereto annexed; 
and on the deed of relinquishment being accepted by the vassal, by an 
acceptance written on such deed in the form or as nearly as may be in the 
form No. 2. of Schedule (CC.) hereto annexed, and being followed by a 
writ of investiture by the over superior as herein-after provided (c), also 
written upon the deed of relinquishment, and on such deed, with the 
acceptance and writ of investiture written thereon, whether dated prior or 
subsequent to the commencement of this Act, and warrant of registration 
on behalf of the vassal, also written thereon (d@), being thereafter recorded 
in the appropriate register of sasines, the superiority so relinquished shall 
be held to be extinguished, and the vassal and his successors in the lands 
shall hold the same as immediate vassals of the over superior by the 
tenure and for the reddendo by and for which such relinquished superiority 
was held, and the vassal and his foresaids shall be entitled to apply for an 
entry to such over superior accordingly as his immediate superior; and 
such relinquishment by a superior who shall not have completed his title 
to the superiority relinquished shall not infer a passive representation on 
his part, nor any liability for the debts of the person last infeft thereim, 
beyond the price or consideration, if any, which he may receive for such 
relinquishment, 


(a) This section merely re-enacts, with slight additions, the pro- 
visions of 21 and 22 Vict. c. 76, sec. 23, which took effect from and 
after Ist October 1858. 

The object of the section was to provide a simple mode by which 
mid-superiorities might be voluntarily relinquished in favour of the 
vassals. 

It seems doubtful whether the provisions of the Conveyancing 
Act operate as a repeal of the present section. An essential part of 
the forms here prescribed is a writ of investiture by the over superior; 
and if such a writ is to be regarded as a writ by progress within the 
meaning of section 4 of the Conveyancing Act, it is now incompetent. 
As the proviso at the end of that section specifies several writs 
which may still be competently granted, and as a writ of investiture 
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is not one of these, it is thought that such a writ could not com- 
petently be granted after lst October 1874. 

In any case, this section should be regarded as superseded by 
section 6 of the Conveyancing Act, which provides a simple mode 
of merging an estate of property in an estate of superiority. A 
superior who is willing to relinquish his estate of superiority has 
only to convey it by an ordinary disposition to his vassal, who after 
taking infeftment can consolidate his estate of property with his 
newly acquired estate of superiority by executing and recording a 
minute of consolidation. As to the mode by which the vassal can 
obtain infeftment on the disposition, when granted by an heir who 
has made up no title, see section 10 of the Conveyancing Act. 


(b) As to the meaning of defeasible, see note (c) to section 104, 
ante, p. 201. 


(c) Viz., in section 111, post, p. 111-112. 


(d) A warrant of registration was not required under the corre- 
sponding section of the Act of 1858. 


SCHEDULE (CC.) 
INKoy, We 
Deed of Relinquishinent of Superiority (a). 

I, A.B., immediate lawful superior of all and whole [here describe the 
lands], do hereby absolutely and gratuitously [or in consideration of the sum 
of pounds paid to me, or, if the superiority is entailed, contained in 
the (specify bank) subject to the orders of the Court of Session], relinquish 
and renounce my right of superiority of the said lands in favour of C.D., 
my immediate vassal, and his successors therein, and declare that the said 
lands shall no longer be held of me as superior, but shall he held of my im- 
mediate lawful superior in all time to come. In witness whereof [¢nsert test- 
ing clause in the usual form]. 


No. 2. 


Acceptance by Vassal written on Deed of Relinquishment (a). 


I, O.D., the immediate vassal in the lands described in this deed, accept 
the relinquishment of the superiority of the said lands. In witness whereof 
[insert a testing clause in the usual form). 


(a) Apparently incompetent since 1st October 1874; see note (a) 
ante, p. 214. 


LIL. Znvestitwre by Over Superior (a).—On the application of the 
vassal in the relinquished superiority, and on production by him of the deed 
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of relinquishment, and acceptance thereof, whether dated prior or subse 
quent to the commencement of this Act, and on his paying or tendering such 
duties and casualties as may be exigible by the over superior, the over supe- 
rior shall be bound to receive the vassal as his immediate vassal by writ of 
investiture in or as nearly as may be in the form of No. 3. of Schedule (CC.), 
to be written on the deed of relinquishment, and the tenendas and reddendo 
contained in the title deeds of the relinquished superiority shall be inserted 
therein in room of those contained in the former investiture held under the 
relinquished superiority ; and where the lands are held of the Crown (0), 
such writ of investiture shall be obtained from Chancery, in the same manner 
as is herein-before (c) directed in regard to confirmations written on the 
deeds confirmed: Provided always, that the party applying for such writ of 
investiture shall lodge or cause to be lodged in the office of the presenter of 
signatures a draft of the proposed writ in the same manner as when a Crown 
writ is applied for under the provisions of this Act (d@); and the deed of relin- 
quishment with the acceptance thereon shall be officially transmitted to the 
Director of Chancery (¢), and the Crown writ of investiture engrossed thereon, 
and recorded in the same manner in which Crown writs are to be recorded (/ ), 
and shall thereafter be delivered to the vassal or his agent, on payment of 
the same fees as are now payable for recording a writ or charter in Chan- 
cery ; and the investiture completed upon such relinquishment of the supe- 
riority shall be as effectual as if the granter of the deed of relinquishment 
had completed his title to the superiority, and had thereafter conveyed the 
same to the vassal, and the latter, after having completed his titles under 
the over superior, had resigned ad remanentiam in his own hands (g): Pro- 
vided always, that the investiture so completed shall not in any respect extend 
the rights or interests of such over superior, and that he shall be entitled 
to no more than the duties and casualties, taxed or untaxed, to which he 
would have been entitled if the grantor of the deed of relinquishment had 
remained or entered as h s vassal. 
i 

(a) This section re-enacts 21 and 22 Vict. c. 76, sec. 24, which 
took effect from and after Ist October 1858. 

As to the object of this section, and the repeal apparently 


operated by the Conveyancing Act, see note (a) to section 110, 
ante, p. 214. 


(b) Including Her Majesty and the Prince; see interpretation 
clause (section 8, paragraph 5), ante, p. 6. 


(c) Viz., in section 81, ante, p. 163. 

(d) See section 64, ante, p. 146. 

(e) See sections 72 and 78, ante, pp. 154 and 160. 
(7) See section 87, ante, p. 176. 


(7) That is to say, as effectual as if consolidation had been pro- 
perly effected according to the mode formerly in use. 


— : 
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SCHEDULE (CC.) 
No. 8. 
Crown Writ of Inwestiture written on Deed of Relinquishment (a). 

Victoria, de. We, lawful superior of the lands contained in this deed, 
accept and receive C.D., and his heirs and successors whomsoever [or other- 
wise, according to the destination contained in the title to the lands], in place 
of #./., and his heirs and successors, in virtue of the above deed of relin- 
quishment, and acceptance thereof; to be holden the said lands by the said 
C.D. and his foresaids of us, ce. [specify the tenendas and reddendo contained 
in the titles of the relinquished superiority ; also insert or refer to the conditions 
and limitations, tf any, under which the lands are held by the vassal, as in No. 
1. Schedule (U.)]. Given at Edinburgh, the day of in the 
year : 


[Signed by the Director of Chancery, or his depute 
or substitute. | 


Norr.—If the writ is by the Prince or the mediate over superior, the 
necessary alteration will be made. 


(a) Apparently incompetent since Ist October 1874; see note 
(a) to section 110, ante, p. 214. 


112. Applications of Price of Entailed Superiorities—Price of Supe- 
riorities of Entailed Lands may be charged on thé Entailed Estate (@).—Where 
the right of superiority, or the dues and casualties payable in respect 
thereof, forfeited or relinquished under the provisions of this Act, shall form 
part of an estate held under a deed of strict entail, such forfeiture or relin- 
quishment shall not operate as a contravention of such entail, anything con- 
tained in the deed of entail or any Act of Parliament notwithstanding ; and 
the price agreed to be paid for such superiority so forfeited or relinquished, 
if any, shall be consigned by the vassal in one of the chartered banks in 
Scotland, subject to the orders of the Court of Session, and shall be applic- 
able and applied in such and the like manner and to such and the like pur- 
poses as purchase money or compensation coming to parties having limited 
interests is made applicable under the Lands Clauses Consolidation (Scot- 
land) Act, 1845, or any Act altering or amending the same, or under the Act 
of the 11th and 12th Victoria, chapter 36, intituled ‘“‘ An Act for the Amend- 
ment of the Law of Entail in Scotland,” or under an Act of the 16th and 
17th Victoria, chapter 94, intituled “An Act to extend the Benefits 
of the Aet of the 11th and 12th years of Her present Majesty for 
the Amendment of the Law of Entail in Scotland ;” and for that purpose it 
shall be competent to the heir of entail in possession to present a summary 
petition to the Court of Session, praying to have the price so applied, and 
such petition shall set forth the names, designations, and places of abode of 
those heirs of entail whose consents would be required to the execution of 
an instrument of disentail; and on such petition being served on such 
parties, and being intimated in the minute book and on the walls in common 
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form, it shall be competent for the Court to direct the price to be applied to 
such of the said purposes as may appear to them to be most expedient : Pro- 
vided always, that where the sums agreed to be paid for all the superiorities 
which form part of an entailed estate shall not in all exceed the sum of two 
hundred pounds, such sum shall belong to the heir in possession, and the 
Court shall direct such sums to be paid to him: Provided also, that the price 
of such superiorities may be applied by the heir in possession to such pur- 
poses and in such manner as may be authorized by any private Act of Parlia- 
ment authorizing the sale of the entailed estate or any portion thereof, and 
the application of the price thereof; and where the lands of which the supe- 
riority is so forfeited or relinquished shall be held by the vassal under a deed 
of strict entail, the vassal in such lands shall be entitled and he is hereby 
authorized to grant a bond and disposition in security over the entailed 
estate for the full amount of the price paid for the forfeited or relinquished 
superiority, together with all expenses incurred in the relative proceedings, 
including the estimated expense of such bond and disposition in security ; 
and his granting such bond and disposition in security shall not operate as a 
contravention of such entail, anything contained in the deed of entail or any 
Act of Parliament notwithstanding: Provided always, that such bond and 
disposition in security shall be granted with the consent of those heirs of 
entail whose consents would be required to the execution of an instrument 
of disentail of the lands, or under the authority of a judicial warrant or de- 
cree of the Court of Session pronounced on a summary petition by the heir 
of entail in possession praying for such warrant ; and the proceedings under 
such petition shall be the same or as nearly as may be the same as the pro- 
ceedings under a petition to charge an entailed estate with provisions to 
younger children, as authorized by the said Acts of the 11th and 12th Vic- 
toria, chapter 36, and 16th and 17th Victoria, chapter 94: Provided always, 
that it shall not be necessary that such petition be publicly advertised in the 
Gazette or any newspaper, but that service and intimation only shall be made 
in common form. 


(a) This section re-enacts 21 and 22 Vict. c. 76, secs, 25 and 
26, which took effect from and after lst October 1858, but with an 
addition rendering its provisions applicable to forfeited as well as to 
relinquished superiorities from and after 31st December 1868. 

It is apparently repealed from and after Ist October 1874; see 
note (a) to section 104, ante, p. 201, and note (a) to section 110, 
ante, p. 214. 


113. Providing for payment in Uiew of Casualties of Superiority in 
case of Lands conveyed for Religious Purposes (a).—Where no agreement shall 
have been made or shall be made with the superior of lands of the nature 
referred to in the 26th section of this Act (>) for a periodical or other pay- 
ment in lieu of the casualty or composition payable by law or in terms of 
the investiture upon the entry of heirs and singular successors, or where the 
casualty and composition shall not have been taxed, and where by law and 
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under the terms of the investiture composition as on the entry of a singular 
Successor would be or but for the provisions of the said section would have 
been payable upon the entry of any party or parties as successors to the 
party or parties in whose name the titles shall have been expede and recorded 
as provided by the said section, it shall be lawful for such superior, at the 
death of the existing vassal in such lands, and at the expiration of every 
period of twenty-five years thereafter, so long as such lands shall belong to 
or be held for behoof of such congregation or society or body of men, to 
demand and take from such congregation or society or body of men or other 
party or parties to whom such lands may have been or shall be feued or 
conveyed, or by whom the sane may be held for their behoof, a sum corre- 
sponding to the casualty or composition, if any such shall in the circumstances 
be due, which would have been payable upon the entry of a singular succes- 
sor therein ; and such payments shall be in full of all casualties of entry and 
composition payable to the superior for or furth of such lands, while the 
same shall remain the property or be held for behoof of such congregation 
or society or body of men, and the superior shall have all such and the like 
preference and execution for the recovery of such sums as superiors have for 
the recovery of casualties of superiority according to law: Provided always, 
that where such casualty or composition shall not have been taxed in the in- 
vestiture, and the lands so feued or conveyed shall not be situated in a town 
or village or in the immediate vicinity thereof, the casualty or composition 
payable therefor shall be held to be the annual rent or annual value of the 
lands so feued or conveyed, if let as an agricultural subject at the time when 
such casualty or composition shall become due and exigible in virtue of 
this Act. 


(a) This section merely re-enacts, with verbal alterations, 13 
Vict. c. 13, sec. 2, which came into operation on 17th May 1850. 

Its object is to regulate the casualties payable by a body of 
trustees holding lands for religious or educational purposes. 

This section has been superseded since 1st October 1874 by sec- 
tion 5 of the Conveyancing Act, which is applicable to trustees 
holding lands for any purposes whatever. 


(>) That is to say, lands held by trustees for religious or educa- 
tional purposes. See ante, p. 88. 


114. Writs of Congirmation, &c., by Subject Supe- 
riors to be tested (a).— Writs of confirmation, and writs of resigna- 
tion, and writs of clare constat, and all other writs or 
charters granted in terms of this Act by subject supe- 
riors, shall be authenticated in the form required by 
the law of Scotland in the case of ordinary con- 
veyances. 
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(a) This section merely re-enacts, with verbal alterations, 23 
and 24 Vict. c. 143, sec. 40, which took effect from and after Ist 
October 1860. 

The chief object of the enactment was to remove doubts which 
were entertained after the passing of the Titles to Land Act of 
1858,,as to whether the writs by subject superiors, which were 
directed by that Act to be engrossed on conveyances, viz., writs of 
resignation and writs of confirmation, required to be tested in the 
usual way. 

Under section 4 of the Conveyancing Act writs are no longer 
competent; but the present enactment remains in force as regards 
all other writs and charters by subject superiors. The formalities 
required in the execution of all deeds have, however, been relaxed 
by sections 38, 39, and 41 of the Conveyancing Act. 


115. Charters and Writs to operate as Confirmation of all prior Con- 
veyances, &c. (@).—Every charter and writ, whether from the Crown or from 
a subject superior of whatever description shall operate a confirmation of 
the whole prior deeds and conveyances necessary to be confirmed in order to 
complete the investiture of the person obtaining such writ or charter. 


(a) This section consolidates and enlarges, from and after 31st 
December 1868, the provisions of several prior statutes, viz., 10 and 
11 Vict. c. 48, sec. 7, which took effect from and after 30th Sep- 
tember 1847, and under which a charter of confirmation operated as 
a confirmation of all prior titles without the necessity of specifying 
them; 21 and 22 Vict. c. 76, secs. 6 and 7, which came into opera- 
tion on Ist October 1858, and under which writs of confirmation 
had the same effect; 21 and 22 Vict. c. 76, sees. 8 and 9, which 
came into operation on Ist October 1858, and under which writs of 
resignation had the same effect; and 23 and 24 Vict. c, 148, sec. 
39, which took effect from and after 1st October 1860, and under 
which charters of resignation, charters of adjudication, and charters 
of sale had the same effect. 

The object of this enactment was to facilitate the completion of 
a feudal title. 

The section is, however, virtually repealed from and after Ist 
October 1874 by section 4 of the Conveyancing Act, which abolishes 
charters and writs by progress, and renders infeftment equivalent 
to entry with the superior. 


116. Stamp Duty on Writs of Congirmation, &e. (a).— 
The stamp duty chargeable ON writs of confirmation, writs of 
resignation, writs of clare constat, and writs of investiture (b) 4 
granted or to be granted in virtue of this Act, except 
Crown writs, and on writs of acknowledgment under 
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“The Registration of Leases (Scotland) Act” (c), shall 
be the same as that chargeable on charters of confirmation, 
charters of resignation, and precepts of clare constat by sub- 
ject superiors (d), and the said duty may be paid by 
means of adhesive stamps to be provided for that pur- 
pose by the Commissioners of Inland Revenue, who 
may from time to time make such rules as may seem 
fit for regulating the use of such stamps, and for 
insuring the proper cancellation thereof. 


(a) This section merely re-enacts, with the addition of the clause 
excepting Crown writs, the provisions of 23 and 24 Vict. c. 143, 
sec. 41, which took effect from and after 1st October 1860. 

The words printed in small type must be regarded as repealed 
from and after Ist October 1874, section 4 of the Conveyancing Act 
having abolished charters and writs by progress. 


(5) As to the incompetency of writs of investiture, see note (a), 
ante, p. 214. 


(c) 20 and 21 Vict. c. 26, sec. 8, printed post. 
(d) Viz.,5s.; see the Stamp Act of 1870 (33 and 34 Vict. c. 97). 


117. (a) Heritable Securities to form Moveable 
Estate; except where conceived in favour of Heirs, ex- 
cluding Executors, and quoad fiscum.—Not to belong to 
fTusband jure marti, nor to Wife jure relicte.—Nor 
to be computed in legitim (b).—From and after the 
commencement of this Act (c) no heritable security (d) 
granted or obtained either before (e) or after that date 
shall, in whatever terms the same may be conceived, 
except in the cases herein-after provided (/), be herit- 
able as regards the succession of the creditor in such 
security, and the same, except as herein-after pro- 
vided (f), shall be moveable as regards the succession 
of such creditor (g), and shall belong after the death 
of such creditor to his executors or representatives in 
mobilibus, in the same manner and to the same extent 
and effect as such security would, under the law and 
practice now in force, have belonged to the heirs of 
such creditor (h): Provided always, that where any 
heritable security is or shall be conceived expressly in 
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favour of such creditor, and his heirs or assignees or 
successors, excluding executors, the same shall be 
heritable as regards the succession of such creditor, 
and shall after the death of such creditor belong to 
his heirs in the same manner and to the same extent 
and effect as is the case under the existing law and 
practice in regard to heritable securities: And pro- 
vided also, that where a creditor in any existing or 
future security recorded, or on which an instrument (7) 
has followed recorded in the register of sasines, shall 
desire to exclude executors, it shall be competent for 
him to do so by executing a minute in the form or as 
nearly as may be (f) in the form of Schedule (DD.) 
hereto annexed, and recording the same (/) in the 
appropriate register of sasines, and upon such minute 
being recorded the security to which it refers shall be 
heritable in the manner and to the extent and effect ° 
herein-before provided; and’ further, provided that 
where in any existing or future security which has not 
been recorded, or followed by an instrument recorded 
in the register of sasines, or where in the case of any 
conveyance or deed of or relating to such security not 
recorded in the register of sasines, the creditor shall 
desire to exclude executors, it shall be competent for 
him to do so by endorsing a minute, in the form or as 
nearly as may be in the form of Schedule (DD.) hereto 
annexed, on the security or on the deed or conveyance 
thereof in his favour which has not been recorded as 
aforesaid, and recording the same, along with such 
security or with such deed (l) or conveyance as the 
case may be, in the appropriate register of sasines, 
and upon such security or deed or conveyance, as the 
case may be, and minute being so recorded the secu- 
rity shall be heritable in the manner and to the extent 
and effect herein-before provided; and, where execu- 
tors shall be excluded in the security, or by minute 
recorded as aforesaid, the security shall continue to be 
heritable as regards the succession of the creditor for 
the time holding such heritable security, until the ex- 
clusion of executors shall be removed, which it shall 
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be lawful for such creditor to do either by executing 
& minute in the form or as nearly as may be (k) in the 
form of Schedule (EE.) hereto annexed, and record- 
ing the same in the appropriate register of sasines, 
whereupon the security shall become moveable as re. 
gards the succession of such creditor, as provided by 
this Act, or by assigning, conveying, or bequeathing 
such security to himself or to any other person, without 
expressing or repeating such exclusion, and upon such 
assignation, conveyance, or bequest taking effect (m), 
the security shall become moveable as regards the suc- 
cession of such creditor or other person as the case 
may be, as provided by this Act: And further (n), 
provided that all heritable securities shall continue, 
and shall be heritable quoad fiscwm (0), and as regards 
all rights of courtesy and terce competent to the 
husband or wife of any such creditor, and that no 
heritable security, whether granted before or after 
marriage, shall to any extent pertain to the husband 
jure mariti, where the same is or shall be conceived in 
favour of the wife, or to the wife jure relicte, where 
the same is or shall be conceived in favour of the 
husband, unless the husband or relict has or shall have 
right and interest therein otherwise; declaring, never- 
theless, that this provision shall in no way prejudice 
the rights and interests of wife or husband, or of the 
creditors of either, in or to the by-gone interest and 
annual rents due under any such heritable security 
and in bonis of the husband or wife respectively prior 
to his or her death (p); and further provided, that 
where legitim is claimed on the death of the creditor 
no heritable security shall to any extent be held to be 
part of the creditor's moveable estate in computing 
the amount of the legitim (q). 

(a) Here commences the part of the Act, extending to section 
186 inclusive, which deals with redeemable rights or heritable secu- 


rities. This is a re-enactment, with considerable additions, of 8 
and 9 Vict. c. 31; 10 and 11 Vict. ¢. 50; and 17 and 18 Vict. c. 62. 


(b) This section is a new enactment applicable to the succession 
of all heritable creditors dying after the commencement of the Act, 
viz., from and after 31st December 1868. 
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The object of the section is to render securities over land 
moveable or personal estate, as regards the succession of the creditor 
in such securities. By the common law previously in force, money 
lent on the security of land was regarded as heritable succession, 
thus devolving exclusively on the creditor’s heir-at-law. The 
present enactment places all heritable securities in the same position 
as personal bonds quoad the succession of the creditor ; but it does 
not affect the succession of the debtor, whose heir-at-law thus 
remains primarily liable for the amount of debts secured on heritage. 

It may be here pointed out, although the laws relating to mort- 
main are not applicable to land in Scotland, that by 33 and 3¢4 Vict. 
c. 34 it is enacted that it shall be lawful for all corporations and 
trustees in the United Kingdom holding moneys in trust for any 
public or charitable purpose to invest such moneys on any real 
security authorised by or consistent with the trusts on which such 
moneys are held, without being deemed thereby to have acquired or 
become possessed of any land within the meaning of the laws relat- 
ing to mortmain, or of any prohibition or restraint against the hold- 
ing of land by such corporations or trustees contained in any charter 
or Act of Parliament. 


(c) Viz., from and after 31st December 1868. The enactment 
applies only to successions opening since that date. Thus, in the 
case of Brown v. Macdonald, 28th January 1870, 8 Macph. 439, a 
ereditor holding a bond and disposition in usual form having died 
intestate in June 1868, survived by her only son who died in 
January 1869 without having served heir to his mother or made up 
a title to the bond, the Court held that the statute had not 
retrospective effect so as to regulate the succession of the mother, 
and that her heir-at-law had right to the bond, to the exclusion of 
the executors of both the mother and the son. Had the son 
survived till the commencement of the Conveyancing Act, he would 
have acquired a personal right to the bond without the necessity of 
serving as heir or making up any title, and the bond would there- 
fore have belonged to his representatives ¢n mobzlebus. 


(d) As to what is covered by the words “ heritable security,” see 
interpretation clause (section 3, paragraph 10), ante, p. 7. 

Section 30 of the Conveyancing Act declares, inter alia, that the 
provisions and enactments contained in the present section “ shall be 
“ taken to apply and shall apply as nearly as may be to real burdens 
“wpon land; provided always, that securities by way of ground 
“ annual, whether redeemable or irredeemable, shall continue to be 
“ heritable as regards the succession of the persons in right thereof.” 


(e) Ifa creditor holding a bond obtained prior to 3lst December 
1868 in the usual form desires that the succession thereto should 
still be heritable, he requires to execute and record a minute in the 
form of Schedule (DD.), as prescribed by the second proviso of this 
section, 
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(f) Viz., in the provisoes of this section. 


(g) The word creditor extends to and includes the party in 
whose favour an heritable security is granted, and his successors in 
right thereof, the word successors including heirs, disponees, 


assignees, legal as well as voluntary, executors and representatives; 


see interpretation clause ( 


section 3, paragraphs 11 and 1), ante, pp. 
8 and 5. 


P4 


(h) So that where the creditor executes a will dealing with his | 


moveable estate alone, the heritable security will be thereby con- 
veyed ; and where the creditor dies intestate, the heritable security 
will belong to his next of kin. 


(z) Including both an instrument of sasine and a notarial instru- 
ment; see interpretation clause (section 3, paragraph 9), ante, p. 7. 


(k) There must be no real deviation from the form prescribed. 


(1) With warrant of registration thereon; see section 141, post. 


(m) An assignation or conveyance inter vivos takes effect on — 


delivery thereof; an assignation or conveyance mortis causa takes 
effect on the death of the testator; and a bequest takes effect when 
the interest of the legatee becomes vested. 


(n) This proviso is designed to put heritable securities in the 
same position as personal bonds under the Act 1661, c. 32, quoad 
jiscum and quoad the jus mariti and jus relicte. 


(0) Heritable securities are exempted by this proviso from 
forfeiture to the Crown by single escheat. 

For the purposes of the Acts relating to inventory duty, heritable 
securities and personal bonds secluding executors were declared 
moveable estate, and appointed to be included in the inventory 
thereof, by 23 and 24 Vict. c. 15, sec. 6, and 23 and 24 Vict. c. 80, 
secs. 1 and 8. 


(p) Under the Apportionment Act of 1870 (33 and 34 Vict. ¢. 35) 
all periodical payments are to be considered as accruing from day to 
day, and apportionable in respect of time accordingly. 


(7) In this respect heritable securities still differ from personal 
bonds. 


225, 


Page end of 

note (Z), } 
Thus where a 
person left a will 
in the English 
form, disposing 
of his moveable 
estate, and also a 
trust - settlement 
in the Scotch 
form, conveying 
his whole herit- 
able estate, both 
deeds having 
been executed in 
the year 1872, it 
was held that a 
bond secured 
over lands in 
Scotland fell un- 
der the former, 
and not under 
the latter deed. 
— Guthrie and 
Others, 234 Oct. 
1880, 8 R. 34. 


Page 225, 
between note (0) 
and note (/). 


The proviso ex- 
cluding the jzs 
mariti applies to 
heritable securi- 
ties to which mar- 
ried women may 
have succeeded, 
as well as to.herit- 
able securities in 
which they are 
the original credi- 
tors.—Hlodge_ v. 
Hodge, 22d Nov. 
1879, 7 R. 259- 


Page 225, end of 
note (¢). 


In computing the 
amount of legi- 
tim, mortgages 
over land in Eng- 
land are held to 
be part of the 
creditor’s move- 
able estate.— 
Montetth  v. 
Monteith’s Trs., 
28th June 1882, 


1g Scot. Law 
Rep. 740; 9 R. 
982. The rubric 


of the latter re- 
port erroneously 
states that such 
mortgages are 
personal under 
the Titles to 
Land Consolida- 
tion Act as well 
as at common 
law. In point of 
fact the Court 
held that Act to 
have no applica- 
tion to such secu- 
rities, which, 
however, are 
moveable or per- 
sonal estate ac- 
cording to the 
law of England. 
There is also a 
misprint in the 
interlocutor of 
the Inner House 
in both reports: 
the word “de- 
ducted” ought 
to be “‘included.”” 
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SCHEDULE (DD.) 


Form of Minute eacluding Executors in an Heritable 
Security. 

I, A.B., [here name and design the creditor | hereby 
exclude executors from the bond and disposition in 
security [or other security, here specify wt by date, &c., 
and if recorded in register of sasines specify the, date of 
such recording, or uf followed by an imstrument so 
recorded specify the date of recording such instrument 
a), and (b) if the security has not been completed by 
infeftment, here say, the within (c) bond and disposi- 
tion in security (or assignation, or other deed or convey- 
ance thereof, as the case may be)|. In witness whereof, 
dc. [insert testing clause in usual form (d) |. 


(a) If the grantor is not the original creditor in the bond 
executors should be excluded from both the bond and the assigna- 
tion or other deed by which he acquired right to the bond. 


(b) For the word “and” read “ or.” 


(c) The minute in this case being written on the bond or other 
deed. 


(d) As to the requisites of the testing clause, see section 38 of 
the Conveyancing Act. 


SCHEDULE (EE) 


Form of a Minute of Removal of the Exclusion of 
Executors in an Heritable Security. 


I, A.B., [here name and design the creditor, | hereby 
remove the exclusion of executors contained in [or 
endorsed on] the bond and disposition in security be 
assignation, or otherwise, as the case may be, specifying 
the sume as in schedule (DD.) or contained in the 
minute of exclusion of executors (specify date of 
minute and of recording the same in the register of 
sasines) |. In Witness Whereof, dc. [insert a testing 
clause in usual form (a) |. 


(a) See note (d) supra. 
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118. (a) Bonds and Dispositions in Security may 
be granted in the form No. 1. of Scheduie (FF.) (b)— 
From and after the commencement of this Act it 
shall be lawful and competent for any person entitled 
to grant an heritable security by way of bond and 
disposition in security to grant the same in the form 
or as nearly’ as may be (c) in the form No. 1. of 
Schedule (F'F.) hereto annexed (d); and the registration 
(e) in the appropriate register of sasines of such bond 
and disposition in security, or of any bond and dis- 
position in security, granted according to any of the 
forms competent or in use prior to the commencement 
of this Act (f), shall be as effectual and operative to 
all intents and purposes as if such bond and disposi- 
tion in security had contained, in the case of lands not held by 
burgage tenure ( g) an obligation to infeft a me vel de me (h), 
procuratory of resignation (2), and precept of sasine, and in the 
case of lands held by burgage tenure an obligation to infeft more burga 
and a procuratory of resignation (9), all in the words and form 
in use prior to the 30th day of September 1847 (f), 
and as if sasine or resignation and sasine, as the case may be (9), 
had been duly made, accepted, and given thereon in 
favour of the original creditor, and an instrument of 
gasine or of resignation and sasine (9), as the case may be, in 
favour of such creditor had been duly recorded in the 
appropriate register of sasines of the date of the regis- 
tration of the said bond and disposition in security as 


aforesaid (/). 


(a) This is one of the amended sections substituted by the 
Amendment Act of 1869 ; see note (a) ante, p. 1, and note (a) ante, 
p- 3. The amendment consists in the insertion of the words ‘‘in the 
appropriate register of sasines” in the second clause of the section. 


(b) This section merely re-enacts, with verbal alterations, the 
provisions of 10 and 11 Vict. c. 50, sec. 1, which took effect from 
and after 30th September 1847. 

The object of the section is to introduce a short form of a bond 
and disposition in security, the registration of which is to operate 
as an infeftment of the creditor. This is the only heritable 
security of which a form is provided by the Act, other deeds 
being rarely used in modern practice for the purpose of consti- 
tuting an heritable security. Section 134, however, declares 
that the whole provisions, enactments, and forms relative to bonds. 
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and dispositions in security shall apply as nearly as may be to all 
heritable securities, unless in so far as they may be inapplicable 
to the form or objects of such securities. It is therefore competent 
in all heritable securities to use the short clauses given in the 
schedule in place of the long clauses formerly in use, and to ob- 
tain infeftment by registration instead of sasine. 


(c) There must be no real deviation from the form here pro- 
vided. 


(d) The form given in the schedule differs in two particulars 
from the form given by the Act of 1847, viz., in omitting the clause 
consenting to registration in the register of sasines, and in provid- 
ing an alternative clause as to the creditor’s representatives to whom 
the bond is to be taken payable, according as the creditor desires 
his succession to be heritable or moveable. 


(ec) A warrant of registration is now necessary ; see section 141. 


(f) Section 135 provides that the forms in use prior to Ist Octo- 
ber 1845 may still be used. 


(9) Section 25 of the Conveyancing Act abolishes the distinction 
between estates in land held burgage and estates in land held feu, 
anter alia, in so far as regards the conveyances relating thereto and 
the completion of titles; and section 26 declares that if a clause of 
resignation is inserted in a conveyance of land formerly held burgage, 
it shall be held pro non scripto. Instruments of resignation and 
sasine appear to be no longer competent; see note (a) ante, p. 52. 


(h) As to the effect of the Conveyancing Act on an alternative 
holding, see note (c) ante, p. 26. 


(i) Entry by resignation being incompetent under section 4 of 
the Conveyancing Act, a procuratory or clause of resignation would 
be useless in any conveyance of lands. 


(k) Viz., the date at which the corresponding section of the Act 
of 1847 came into operation. 


(7) That is to say, the creditor is infeft as at the date of regis- 
tration. 


SS 


SCHEDULE (FF.) 
No, 1. 
Form of a Bond and Disposition in Security. 


I, A.B., [here name and design the grantor, | grant 
me to have instantly borrowed and received from C.D. 
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[here name and design the creditor} the sum of [insert 
the sum | sterling; which sum I bind myself, and my 
heirs, executors, and representatives whomsoever, with- 
out the necessity of discussing them in their order, to re- 
pay to the said C.D., his executors [or his heirs, exclud- 
ing executors | or assignees whomsoever, at the term of 
[here insert the date and place of payment (a)|, with a 
fifth part more of liquidate penalty in case of failure, 
and the interest of said principal sum at the rate of 
per centum per annum from the date hereof to 
the said term of payment, and half-yearly, termly, and 
proportionally thereafter during the not-payment of 
the same, and that at two terms in the year, Whitsun- 
day and Martinmas, by equal portions, beginning the 
first term’s payment of the said interest at the term of 
next, for the interest due preceding that 

date, and the next term’s payment thereof at 
following, and so forth half-yearly, termly, and propor- 
tionally thereafter during the not-payment of the prin- 
cipal sum, with a fifth part more of the interest due at 
each term of liquidate penalty in case of failure in the 
punctual payment thereof. And in security of the 
personal obligation before written, I dispone to and in 
favour of the said C.D. and his foresaids, heritably, 
but redeemably, as after mentioned, yet irredeemably 
in the event of a sale by virtue hereof, all and whole 
[here describe or refer as in Schedule (£.) (b) or Sche- 
dule (G.) (c) to the lands | (A), and that in real security 
to the said C\D. and his foresaids of the whole sums 
of money above written, principal, interest, and penal- 
ties; and I assign the rents (d), and I assign the writs, 
and I grant warrandice, and I reserve power of re- 
demption, and I oblige myself for the expenses of 
assigning and discharging this security ; and on default 
in payment I grant power of sale; and I consent to 
registration for preservation and execution. In wit- 
ness whereof, dc. [insert a testing clause in usual 

form |. 

(A) If the lands are held under any real burdens, 
conditions, provisions, or limitations, insert 
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them here or refer to them in or as nearly as 
the circumstances may require in the form of 


Schedule (D.) (e). 


(a) It is well to specify here a bank in which the repayment is 
to be made ; see note (g) to section 119, post, p. 236. 


(b) For Schedule (Z.) substitute Schedule O. of the Conveyane- 
ing Act; see note (a) ante, p. 40. 


(c) Printed ante, p. 49. 


(d) If the security comprehends feu-duties, here add the words 
‘‘with the feu duties and casualties.” 


(e) Printed ante, p. 38. 


119. (a) Explanation of Clauses in Schedule (FF.) 
No. 1.—Clauses reserving right of Redemption, and of 
obligation to pay expense of Assignation or Discharge 
and Power of Sale, valid, &c. (b).—The import of the 
clauses of the form of No. 1. of the said Schedule (FF-.) 
occurring in any bond and disposition in security, 
whether granted before or after the commencement of 
this Act, shall be as follows, vzdelicet, the clause 
obliging the grantor to pay the amount due under the 
bond, principal, interest, and penalty, to the creditor, 
his heirs, executors, or assignees, shall, unless where 
executors are excluded, be held to import an obliga- 
tion to pay the same to the creditor and his repre- 
sentatives 7m mobilibus and his assignees, and where 
there is or shall be such exclusion, to the creditor and 
his heirs and assignees (c); the clause disponing the 
lands to such creditor and his foresaids heritably shall, 
unless where executors are excluded, be held to import 
a disposition of such lands to such creditor and his 
representatives 7 mobilibus and his assignees, and, 
where there is or shall be such exclusion, to such 
creditor and his heirs and assignees, in security, in 
manner specified in the bond and disposition in secu- 
rity, with all the rights and powers at present compe- 
tent to a creditor and his heirs under such a security (c); 
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the clause of assignation of rents shall be held to 
import an assignation to the creditor and his repre- 
sentatives in mobilibus or his heirs, as the case may be, 
and to his assignees, to the rents to become due or 
payable from and after the date from which interest 
on the sum in the security commences to run, in the 
fuller form generally in use prior to the 30th day of 
September 1847 (d), including therein a power to the 
creditor and his foresaids to insure all buildings against 
loss by fire, and on default in payment to enter into 
possession of the lands disponed in security, and uplift 
the rents thereof, or to uplift the rents thereof if the 
lands are not disponed in security (ec), and to make all 
necessary repairs on the buildings, subject to account- 
ing to the debtor for any balance of rents actually re- 
covered beyond what is necessary for payment to such 
creditor and his foresaids of the sums, principal, interest, 
and penalty, due to him or them under such security, 
and of all expenses incurred by him or them in re- 
ference to such possession, including the expenses of 
management, insurance, and repairs (f); and the 
clause of assignation of writs shall be held to import 
an assignation to the creditor and his foresaids to writs 
and evidents to the same effect as in the fuller form 
generally in use in a bond and disposition in security, 
with power of sale, prior to the 80th day of September 
1847 (d); and the clause of warrandice shall be held 
to import absolute warrandice as regards the lands and 
the title-deeds thereof, and warrandice from fact and 
deed as regards the rents; and clause consenting to 
registration for preservation and execution shall have. 
the meaning and effect assigned to such clause in the 
138th section of this Act; the clauses reserving right 
of redemption, and obliging the grantor to pay the 
expenses of assigning or discharging the security, and, 
on default in payment, granting power of sale, shall 
have the same import, and shall be in all respects as 
-yalid, effectual, and operative as if it had been in such 
bond and disposition in security specially provided and 
declared that the lands and others thereby disponed 
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should be redeemable by the grantor from the grantee, 
at the term and place of payment, or at any term of 
Whitsunday or Martinmas thereafter, upon premoni- 
tion of three months, to be made by the grantor to the 
grantee personally, or at his dwelling place, if within 
Scotland, and if furth thereof at the time, then at the 
office of the keeper of the record of edictal citations. 
within the General Register House, Edinburgh, in 
presence of a notary public and witnesses, and that by 
payment to him of the whole principal sum payable 
under the bond and disposition in security, interest 
due thereon, and liquidated expenses and termly 
failures corresponding thereto, if incurred, and in case 
of his absence or refusal to receive the same, by con- 
signation thereof in the bank specified in the security, 
if any bank shall be so specified (9), and if not, then 
in one or other of the banks in Scotland incorporated 
by Act of Parliament or royal charter, having an office 
or branch at the place of payment, to be made furth- 
coming on the peril of the consigner, the place of re- 
demption to be within the office of such bank or branch 
thereof; and asif it had been thereby further provided 
and declared that any discharge and renunciation, dis- 
position and assignation, or other deed necessary to be 
granted by the grantee upon the grantor making pay- 
ment and redeeming as aforesaid, and also the record- 
ing thereof, should always be at the expense of the 
grantor; and as if it had been thereby further pro- 
vided and declared that if the grantor should fail to 
make payment of the sums that should be due by the 
personal obligation contained in the said bond and 
disposition in security, within three months after a 
demand of payment intimated to the grantor, whether 
of full age or in pupillarity or minority, or although 
subject to any legal incapacity, personally or at his. 
dwelling place if within Scotland, or if furth thereof, 
at the office of the keeper of the record of edictal 
citations above mentioned, in presence of a notary 
public and witnesses (h), and which demand for pay- 
ment may be in or as nearly as may be (f) in the form 
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of No. 2. of Schedule (FF.) hereto annexed, and a 
copy thereof certified by such notary public in the 
form of No. 3. of Schedule (FF.) hereto annexed (/), 
or where such demand has been intimated to more 
persons than one, a copy so certified of the demand 
intimated to one of such persons, with a certificate by 
such notary public that a similar demand has been 
intimated to the other persons, and stating the names 
and designations of such persons, and the dates and 
places of intimation to them, shall be sufficient evidence 
of such demand (2), then and in that case it should be 
lawful to and in the power of the grantee, immediately 
after the expiration of the said three months, and 
without any other intimation or process at law, to sell 
and dispose, in whole or in lots, of the said lands and 
others, by public roup at Edinburgh or Glasgow, or at 
the head burgh of the county within which the said 
lands and others, or the chief part thereof, are situated, 
or at the burgh or town sending or contributing to 
send a member to Parliament (7), or at the burgh or 
town which may have previously adopted “ The General 
Police and Improvement (Scotland) Act, 1862,” or 
part thereof (n), which, whether within or without the 
county, shall be nearest to such lands or the chief 
part thereof, on previous advertisement, stating the 
time and place of sale, and published once weekly for 
at least six weeks subsequent to the expiry of the said 
three months, in any newspaper published in Edin- 
burgh or in Glasgow (0), and in every case in a news- 
paper published in the county in which such lands are 
situated, or if there be no newspaper published in such 
county, then in any newspaper published in the next 
or a neighbouring county, and a certificate by the 
publishers of such newspapers for the time shall be 
prima facie evidence of such advertisement (p), the 
grantee being always bound, upon payment of the 
price, to hold count and reckoning with the grantor 
for the same, after deduction of the principal sum 
secured, interest due thereon, and liquidated penalties 
corresponding to both which may be incurred, and all 
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expenses attending the sale, and for that end to enter 
into articles of roup, to grant dispositions containing 
all usual and necessary clauses, and in particular a 
clause binding the grantor of the said bond and dis- 
position in security in absolute warrandice of such 
dispositions, and obliging him to corroborate and con- 
firm the same, and to grant all other deeds and secu- 
rities requisite and necessary by the laws of Scotland 
for rendering such sale or sales effectual, in the same 
manner and as amply in every respect as the grantor 
could do himself; and asif it had been thereby further 
provided and declared that the said proceedings should 
all be valid and effectual, whether the debtor in the 
said bond and disposition in security for the time should 
be of full age, or in pupillarity or minority, or although 
he should be subject to any legal incapacity, and that 
such sale or sales should be equally good to the pur- 
chaser or purchasers as if the grantor himself had made 
them, and also that in carrying such sale or sales into 
execution it should be lawful to the grantee to proro- 
gate and adjourn the day of sale from time to time as 
he should think proper, previous advertisement of such 
adjourned day of sale being given in the newspapers 
above mentioned once weekly for at least three weeks ; 
and as if the grantor had bound and obliged himself 
to ratify, approve of, and confirm any sale or sales that 
should be made in consequence thereof, and to grant 
absolute and irredeemable dispositions of the lands and 
others so to be sold to the purchaser, and to execute 
and deliver all other deeds and writings necessary for 
rendering their rights complete. 


(a) This is one of the sections substituted by the Amendment 
Act of 1869, to be read and construed as if it had originally been 
the 119th section of the Consolidation Act. See note (a) ante, p. 1, 
and note (a) ante, p. 3. 

The differences between the repealed and the substituted section 
are (1) that in the substituted section the words “ where there is or 
“shall be such exclusion’? have been substituted for the words 
“ where there is or shall be no such exclusion,” the word ‘no”’ 
having been inserted by mistake in the original section; (2) that 
in the substituted section the words “to insure all buildings 
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against loss by fire, and” are placed before instead of after the 
power to enter into possession ; (3) that in the substituted section 
there have been inserted after the reference to the form of No. 3. of 
the schedule the words “or where such demand has been intimated 
“to more persons than one, a copy so certified of the demand inti- 
‘mated to one of such persons, with a certificate by such notary 
“public that a similar demand has been intimated to the other per- 
‘sons, and stating the names and designations of such persons, and 
“the dates and places of intimation to them ;” and (4) that in the 
substituted section there have been inserted after the words ‘“ mem- 
‘“ber to Parliament” the words ‘or at the burgh or town which 
““may have previously adopted ‘ The General Police and Improve- 
“ment (Scotland) Act, 1862,’ or part thereof.” 


(6) This section re-enacts, with some additions, the provisions 
of 10 and 11 Vict. c. 50, secs. 2 and 3, which took effect from and 
after 30th September 1847. The additions are specified in the fol- 
lowing notes. 

The main object of the section is to abbreviate the form of bonds 
and dispositions in security, the words here used to express the im- 
port of the short statutory clauses being very much the words of the 
fuller clauses formerly in use. 


(c) This clause is an addition rendered necessary by the changes 
effected by section 117, ante, p. 221. 


(d) That is to say, the date from and after which 10 and 11 
Vict. c. 50, introducing the short clauses, took effect. 


(e) The lands are not disponed in security in the case of such 
heritable securities as bonds of annuity or the old form of heritable 
bond. See Juridical Styles, 3d ed., vol. i., p. 291. 


(f) This clause is much fuller than the corresponding clause 
in the Act of 1847, which was in the following terms :—‘“‘ The 
“ clause of assignation of rents to become due or payable shall be 
“held to import an assignation to rents from and after the term 
“‘ from which interest on the sum in the bond commences to run in the 
“fuller form now generally in use, including therein a power to the 
‘‘ creditor, on default in payment, to enter into possession of the 
“lands disponed in security and uplift the rents thereof, subject to 
“accounting to the debtor for any balance of rents actually re- 
“ covered beyond what is necessary for payment of the creditor.” 

The action of poinding the ground ‘‘is not competent to pro- 
prietors or even to possessors though not strictly proprietors, as 


adjudgers, liferenters, or other real creditors who possess under their 


different titles; for there is a natural impropriety in providing the 
ground of lands possessed by the poinder himself.”—Ersk. ii. 50, 
11. Accordingly this action is not competent to a creditor holding 
an ex facie absolute disposition qualified by a back letter declaring 


Page 235, line 4 
from foot. 
for “providing” 
read “noinding.” 


Page 236, line 6. 


Poinding of the 
ground in secu- 
rity for interest 
current but not 
yet due is com- 
petent, but pay- 
ment cannot be 
demanded till 
the stipulated 
term arrives. — 
Stewart v. Gib- 
sows Tr., roth 
Dec. 1880, 8 R. 
270. ‘The effect 
of an action of 
poinding of the 
ground is to at- 
tach only those 
moveables which 
are actually on 
the ground at the 
time of the serv- 
ing of the sum- 
mons, Ur- 
guhartv. Ander- 
son, 16th June 
1883, 20 Scot. 
Law Rep. 670. 
But it puts a 
nexus on such 
moveables, and 
interpels the 
owner from al- 
lowing any other 
person to acquire 
any right to or 
over them. — 
Lyons vy. Ander- 
saz, 21st Oct. 
1880, 8 R. 24, 


Page 236, end 
of note (Z). 


ADDITIONAL 
Nore. 

In the recent 
case of Stewart 
and Others v. 
Brown and 
Others, Nov. 17, 
1882, 10 R. 192, 
the pursuers 
sought to reduce 
a sale under a 
bond, on the 
ground that the 
sale had not been 
carried through 
in conformity 
with the statu- 
tory provisions. 
In the circum- 
stances of the 
case the Court 
found it unneces- 
Sary to dispose of 
the merits of the 
objections stated 
by the pursuers ; 
but opinions were 
expressed to the 
effect that requi- 
sition and pre- 
monition of sale 
ought to be re- 
newed wherever 
a considerable 
period has been 
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it to have been granted in security merely; Scottish Heritable Se- 
curity Co. v. Allan, 14th Jan. 1876, 3 Rettie 333. But it is com- 
petent to a creditor in a bond and disposition in security, even al- 
though he has obtained a decree of maills and duties and in virtue 
thereof drawn the rents; Henderson v. Wallace, 7th Jan. 1875, 2 
Rettie 272. 

As to the rights of creditors in heritable securities where the. 
debtor’s estate has been sequestrated under the Bankruptcy Act, see 
section 55 of the Conveyancing Act. 


) The words “in the bank specified in the security, if any 
*‘ bank shall be so specified, and if not, then,” are an addition to 
the corresponding clause of the Act of 1847. 
The present Act makes no provision for clearing the record where 
a discharge cannot be obtained; but this omission is remedied by 
section 49 of the Conveyancing Act. 


(h) (2) The words between these letters are an addition to the 
corresponding clause of the Act of 1847. 


(k) There must be no real deviation from the form here pro- 
vided. 


(1) The present Act first introduced short forms of intimation, 
requisition, and protest. As to the old forms, see Juridical Styles, 
4th ed., vol. i., p. 750. 


(m) (n) The words between these letters are an addition to the 
corresponding clause of the Act of 1847. 


(0) The option here given of advertising the sale in a newspaper 


_ published in Glasgow is an addition to the corresponding clause of 
the Act of 1847, 


(p) This is an addition to the corresponding clause of the Act 
of 1847, designed to obviate the necessity of preserving among the 
title deeds numerous bulky newspapers containing the statutory 
advertisements. 


SCHEDULE (FF) 
ING.eos 


Form of Schedule of Intimation, Requisition, and 
Protest. 


I, A.B. [design him], procurator for OD. [design 


creditor in right of the security|, in whose favour the 
bond and disposition in security after mentioned was 


granted, [or, yf he is not the original creditor, now in 
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right of the bond and disposition in security after 
mentioned |, do hereby give notice to you LL. 


| design | 


debtor under the security | that payment is now required | 


of the sum of £ being the principal sum due 
under the bond and disposition in security dated 
and recorded , granted by you E.F. 


[or by G.H.|in favour of the said C.D. [or original 


creditor |, [if C.D. is not the original creditor, add, to 


which C.D. has now right by various transmissions, 


but these transnussions need not be particularly speci- 
Jjied|, and of the sum of £ , being the interest 
due at present on the said principal sum, with such 
further sum of interest as shall accrue on the said 
principal sum till paid. And I further give you notice, 


that if at the expiry of the period of three months. 
from the date hereof the sums, principal and interest, | 


and liquidate penalty incurred and to be incurred, of 


which payment is now required, shall not be paid in | 
terms of the said bond and disposition in security, | 
then the said C.D., or the person or persons who may 


then be in right of the said bond and disposition in 
security, may proceed to sell the lands and others [or 
subjects | thereby conveyed in the manner provided by 
the “Titles to Land Consolidation (Scotland) Act, 
1868,” and with all powers and privileges conferred on 
or competent to creditors under bonds and dispositions 
in security by that Act. This I do at_ on the 
day of before and in presence of 
I.M., notary public, and N.O. and P.Q. [design them], 
witnesses to the premises, called and required, and 
hereto with me subscribing. 
(Signed) alder 
N.O., witness. 
P.Q., witness. 


Now 3: 
Certificate by Notary on Copy of foregoing Schedule. 


I certify that what is above written is a true copy. 


(Signed) L.M., Notary Public. 


allowed to elapse 
without the pro-- 
perty having been 
brought to sale, 
and that although 
the only persons 
entitled to receive 
intimation and re- 
quisition are the 
debtor and (in 
the event of the 
debtor having 
ceased to be 
owner) the pre- 
sent owner of the 
properjy, yet 
there is a duty 
incumbent on a 
first bondholder 
to see that the 
proper _ prelimi- 
naries _ precede 
any sale by, him, 
and that as little. 
injury as possible 
be done to the 
claims of post- 
poned_ bond- 
holders. Where 
a sale is adjourn- 
ed it isa common 
practice to make 
the adjournment 
in blank rather 
than to a date 
fixed at the time 
of the adjourn- 
ment; but this 
practice does not 
appear to 
perfectly 

When the ad- 
journment is so 
long as to be 
practically a new 
exposure the ad- 
vertisements 
should, 0 ma- 
Jorem cautelam, 
be for six weeks. 
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120. Securities may be registered during lifetime 
of Grantee, or Title completed after his death (a).— 
Heritable securities (6) whether dated before or after 
the commencement of this Act, may be registered (c) 
in the appropriate register of sasines at any time 
during the lifetime of the grantee, and shall in com- 
petition be preferred according to the date of the 
registration thereof: Provided always, that if an 
heritable security has not been so registered in the 
lifetime of the grantee (d), such heritable security shall 
be as full and sufficient warrant for completion of the 
title in favour of the party having right thereto, as if 
it had been a bond and disposition in security, con- 
taining precept of sasine and other clauses, in the 
ordinary form in use prior to the 380th day of Septem- 
ber 1847 (¢), which title may be completed as after 
provided (f), or by service of notarial instrument, as 
the circumstances of the case may require. 


(a) This section merely re-enacts, with slight alterations, the 
provisions of 10 and 11 Vict. ¢. 50, sec. 6 (applicable to bonds and 
dispositions in security), which took effect from and after 30th 
September 1847 ; as extended to other heritable securities by 17 and 
18 Viet. c. 62, which took effect from and after 31st July 1854. 

The object of the section is to provide a simple mode by which 
the creditor in an heritable security, or those in his right, may obtain 
infeftment. 


(0) As to the deeds included in the expression heritable securi- 
ties, see interpretation clause (section 3, paragraph 10), ante, p. 7. 


(c) A warrant of registration is now required ; see section 141. 
(d) It can rarely happen that a heritable security is not registered 


in the lifetime of the grantee, as the obviously proper course is to 
register it as soon as it has been granted. 


(e) Viz., the date from and after which the corr 


esponding section 
of 10 and 11 Vict. c. 50, took effect. 


(f) Viz., in section 180, post, 253. 
121. Sale carried through in terms of this Act to 


be valid to the purchaser (a).—Any sale duly carried 
through in terms of the heritable security (b) and of 
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this Act, or partly in terms of any Act now in force 
and partly in terms of this Act if the proceedings shall 
have been begun before the commencement of this 
Act, shall be as valid and effectual to the purchaser as 
if made by the grantor of the security himself, and 
that whether the grantor shall have died before or 
after such sale, and without the necessity of confirma- 
tion by him or his successors, and notwithstanding 
that the party debtor in the security and in right of 
the lands at the time shall be in pupillarity or mino- 
rity, or subject to any legal incapacity: Provided 
always, that nothing herein contained shall be held to 
affect or prejudice the obligation of the grantor and 
his successors to execute, or the right of the creditor 
or purchaser to require the grantor and his successors 
to execute, any deed or deeds which, independently 
of this enactment, would at common law be necessary 
for rendering the sale effectual, or otherwise com- 
pleting in due form the titles of such purchaser. 


(a) This section merely re-enacts, with slight additions, the pro- 
visions of 10 and 11 Vict. c. 50, sec. 7, which took effect from and 
after 30th September 1847. 

Its object is to give a valid title to a purchaser of lands sold 
under a power of sale in a heritable security. 


(b) See interpretation clause (section 8, paragrapli 10), ante, p. 7. 


122. Creditors selling to count and reckon for the 
Surplus of the Price and to consign the same im the 
Bank (a).—The creditor (b), upon receipt of the price, 
shall be bound to hold count and reckoning therefor 
with the debtor (c) and postponed creditors, if any 
such there be, or with any other party having in- 
terest, and to consign the surplus which may remain, 
after deducting the debt secured, with the interest due 
thereon and penalties incurred and expenses in refer- 
ence to the possession of the estate if such creditor has 
been in possession, including expense of insurance, 
repairs, and management (d), and whole expenses 
attending such sale, and after paying all previous in- | 
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cumbrances and the expense of discharging the same, 
in one or other of the said banks (e), or in a branch of 
any such bank, in the joint names of the seller and 
purchaser, for behoof of the party or parties having 
best right thereto; and the particular bank in which 
such consignation is to be made shall be specified in 
the articles of roup. 


(a) This section merely re-enacts, with slight additions, the pro- 
visions of 10 and 11 Vict. c. 50, sec. 8, which took effect from and 
after 30th Septemebr 1847. 

Its object is to provide for the proper application of any surplus 
remaining after; satisfying the creditor who has carried through 
the sale. 


(b) Including the party in whose favour the heritable security 
has been granted, and his successors in right thereof; see intepreta- 
tion clause (section 3, paragraph 11), ante, p. 8. 


(c) Including the debtor’s successors as well as the debtor him- 
self; see interpretation clause (section 3, paragraph 12), ante, p. 8. 


(d) See explanation of clause assigning the rents in section 119, 
ante, p. 231. 


(e) Viz., banks in Scotland incorporated by Act of Parliament 
or royal charter. 


123. On Sale and Consignation of Surplus, Lands 
to be disencumbered of the Security (a).—Upon a sale 
being carried through in terms of this Act, and upon 
consignation of the surplus of the price, if any be, as 
aforesaid (b), the disposition by the creditor to the 
purchaser shall have the effect of completely disen- 
cumbering the lands and others sold, of all securities 
and diligences posterior to the security of such creditor, 
as well as of the security and diligence of such creditor 
himself. 


(a) This section merely re-enacts 10 and 11 Vict. c. 50, sec. 9, - 


which took effect from and after 30th September 1847. 

Its object is to give a clear title to a purchaser of lands sold by 
an heritable creditor, on the consignation. of any surplus. 

The present Act contains no provision for the case of there being 
no surplus; but this omission has been remedied by section 48 of 
the Conveyancing Act. 


SECTION 124. QAL 


(6) Viz., in section 122, ante, p. 239. 


124. Securities to be transferred in the form pre- 
scribed. When Conveyance of Heritable Security is 
contained in a general Deed of Conveyance, the whole 
such Deed need not be recorded (a).—Where an herit- 
able security (b), whether dated before or after the 
passing of this Act, has been constituted by infeftment 
(c), whether such infeftment has been taken by record- 
ing the security or an instrument thereon in the ap- 
propriate register of sasines in terms of this Act or 
any of the repealed Acts (d), or by any mode com- 
petent or in use prior to the 30th day of September 
1847 (e), in the appropriate register of sasines, the 
right of the creditor (f) therein may be transferred, 
either in whole or in part, by an assignation or other 
conveyance in the form, or as nearly as may be (gq) in 
the form of Schedule (GG.) hereto annexed; and on 
such assignation or conveyance being recorded in the 
appropriate register of sasines, the said security or part 
of such security, as the case may be, shall be trans- 
ferred to the assignee as effectually as if such security 
had been disponed and assigned, and the disposition 
and assignation or conveyance had been followed by 
sasine duly recorded according to the law and practice 
prior to the lst day of October 1845 (h) at the date 
of recording such assignation or conveyance; and such 
assignee or disponee shall thereupon be held to be as 
fully entered as if he had obtained a renewal of the 
investiture in his favour, according to the law and 
practice in use before that date (7): Provided always, 
that where the assignation or conveyance of an herit- 
able security constituted as aforesaid is contained in 
any other conveyance or deed, it shall not be necessary 
to record the whole of such conveyance or deed (f), 
but it shall be sufficient to expede and record in the 
appropriate register of sasines a notarial instrument in 
the form or as nearly as may be (g) in form of 
Schedule (HH.) hereto annexed, and upon such 
notarial instrument being recorded the person or per- 

Q 
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sons expeding the same shall be in the same position 
as if the assignation or conveyance of the heritable 
security on which it proceeds had been itself recorded 
as of the date of recording the said instrument. 


(a) This section re-enacts, with some additions necessitated by 
the more recent statutes, the provisions of 8 and 9 Vict. c, 31, sec. 
1, which took effect from and after Ist October 1845. 

Its object is to substitute a short and simple mode of transfer- 
ring heritable securities on which infeftment has followed, in place 
of the disposition and assignation and instrument of sasine thereon 
which were formerly used for the purpose. See Juridical Styles, 
3d ed., vol. i, p. 352. 

Section 30 of the Conveyancing Act, inter alia, extends the pro- 
visions of the present section to the case of a transfer of any real 
burden upon land. 


(b) See interpretation clause (section 3, paragraph 10), ante, 
pits 

(c) Section 130 provides for the case where infeftment has not 
been taken. 


(d) Viz., the Acts repealed by section 4 of the present Act. 


(ec) Viz., the date from and after which 10 and 11 Vict. c. 50 
took effect. 


(f) Including the party in whose favour the heritable security 
is granted, and his successors in right thereof; see interpretation 
clause (section 8, paragraph 11), ante, p. 8. 


(g) There must be no real deviation from the form here provided. 


(h) Viz., the date from and after which 8 and 9 Vict. c. 31 took 
effect. 

(i) That is to say, as if he had been entered with the debtor’s 
superior ; see Bell’s Lectures on Conveyancing, Ist ed., p. 1084. 
Under section 4 of the Conveyancing Act the same effect is given to 
all infeftments where the holding is not expressed to be de me. 


(I) Under the corresponding section of the Act of 1845 this 
privilege was restricted to the case of the conveyance or deed having 
been granted for further purposes and objects, or conveying other 
properties. See also section 17, ante, p. 53. 


SCHEDULE (GG.) 


Form of Assignation of a Bond and Disposition in 
Security constituted by Infeftment. 


I, A.B. [name and design cedent, | in consideration 
of the sum of [insert swm| now paid to me by C.D. 
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[name and design assignee], do hereby assign and 
dispone, to and in favour of C.D., and his executors 
[or heirs excluding executors] and assignees whomso- 
ever, a bond and disposition in security [or heritable 
bond, or other security, as the case may be, | dated the 
[insert the date, and when recorded, add, and recorded 
as after mentioned], for the sum of [insert sum |, 
granted by E.F. [name and design debtor] in my 
favour, [or in favour of GZZ., as the case may be, | with 
interest from the [insert date], and also all and whole 
aed or refer as in Schedule (#.) (a) or Schedule (G.) 
b), as the case may be, to the lands] (A), all as specified 
and described in the said bond and disposition in 
security and instrument of sasine thereon, bie the bond 
is recorded onut the words “and instrument of sasine 
thereon,”| recorded in the [here specify the register of 
sasines in which the sasine or bond is registered | on the 
[specify date of registration] (B). In witness whereof, 
de. [insert a testing clause in usual form. 
(Signed) Jka 
G.H., witness. 
I_K., witness. 


Nore.—(a) Where the assignation is made under 
any real burdens, conditions, provisions, or 
limitations, here insert or refer to them in or 
as nearly as the circumstances of the case 
may require in the form of Schedule (D.) (c) 


(s) If the assignation is granted, not by the 
original creditor in the security, but by a 
person to whom the security has already 
been assigned, or in whom it has become 
vested by succession or diligence, the con- 
veyance will shortly narrate here the title or 
series of titles by which the grantor of the 
conveyance has right to it. 

(a) For Schedule (E.) to the Consolidation Act substitute Sche- 
dule O. of the Conveyancing Act; see note (a) ante, p. 40. 

(6) Printed ante, p. 45. 

(c) Printed ante, p. 38. 
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SCHEDULE (IH.) 


Form of Instrument in favour of an Assignee to an 
Heritable Security following on a deed granted for 
further purposes or objects (a). 


At there was by [07 on behalf of] (0) 
A.B. of Z., presented to me, Notary Public subscrib- 
ing, a bond and disposition in security [or other 
security (c), or extract, as the case may be], dated [im- 
sert date, and where recorded in the register of sasimes 
insert date of recording, and specify register of sasines, 
and where sasine has been expede thereon add, and 
sasine thereon, recorded in the (specify register of 
sasines) on the (insert date) |, granted by C.D. [insert 
designation] in favour of H.F. [insert designation |, by 
which bond and disposition in security | 07, as the case 
may be] the said C.D. bound and obliged himself [7- 
sert the personal obligation so far as necessary, and 
disposition of the lands in security, with the description 
of them, and also all real burdens, &c., if any, all as 
set forth at full length or by reference in the bond and 
disposition or other security|, As also there was pre- 
sented to me an assignation [or other conveyance or 
extract |, dated [insert date], granted by the said EF, 
by which the said #./. assigned the said bond and 
disposition in security [or other security, as the case 
may be|, and sums of money and lands therein con- 
tained, to the said A.B., and his heirs, executors, and 
representatives whomsoever [07 otherwise, as the case 
may be, and rf the deed be granted in trust, or for 
specific purposes, add, but in trust always, or for the 
uses and purposes specified in said assignation, [or 
otherwise, as the case may be. If the person in whose 
favour the instrument is taken is not the disponee of the 
original creditor, but of one who has acquired right to 
the security, here specify shortly the title or series of 
titles by which the deceased acquired such right |, 
Whereupon, dc., as im Schedule (J.) (d) to the end. 


(a) The stamp-duty is 5s, 
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The introductory words of the form of instrument here given 


are different from those used in the corresponding instrument under 
the Act of 1846. 


_ (0) That is to say, the word “by” is to be used when the deed 
1s presented to the notary by the party himself; and the words ‘on 
behalf of” are to be used when it is presented by his agent. 


(c) As to real burdens, see section 30 of the Conveyancing Act. 


(d) Printed ante, p. 56. 


125. (a) Completion of Title of Executors or Executor-nominate, or | 
Disponee or Legatee of an Heritable Security, or of Heir where Executors ex- 
cluded.—Upon the death of any creditor in right of an heritable security, 
constituted by infeftment as aforesaid, from which executors shall not have 
been excluded, who shall die leaving a testamentary or mortis causa deed or 
writing naming executors, or disponing or bequeathing his moveable estate 
to disponees, or disponing or bequeathing the security to legatees, it shall be 


competent for the executors or disponees, duly confirmed, or for the legatees,| 
as the case may be, to complete a title thereto by a writ of acknowledgment 
to be granted in their favour by the debtor in the said security infeft in the 
lands comprehended therein, in or as nearly as may be in the form set forth 
in Schedule (II.) hereto annexed; and when the executors or disponees 
(being more than one) shall be appointed under such deed or writing for 
holding the moveable estate of the deceased in trust for the purposes of the 
deed or writing, and not wholly for their own beneficial interest, it shall be 
competent (when not expressly precluded by the terms of the deed or writing) 
to take the said writ in fayour of the said executors or disponees, and the 
survivors or survivor of them; and where any creditor has died or shall die 
before the commencement of this Act in right of such an heritable security, 
or where any creditor shall die thereafter in right of such an heritable secu- 
rity, from which executors shall have been excluded, it shall be competent 
for the heir of such creditor to complete a title to the security by a writ of 
acknowledgment as aforesaid; and on such writ being recorded in the 
appropriate register of sasines, the executors, disponees, or legatees, or heirs, 
as the case may be, in whose favour such writ has been granted, shall be 
vested with the full right of the creditor in such security, and shall be held 
to be entered with the superior in like manner and to the same effect as the 
original creditor himself. 


_ (a) This section is now repealed by section 63 of the Convey- 
ancing Act, which substitutes an amended section, to be read and 
construed as if it had originally been section 125 of the Consolida- 
tion Act. 


Page 245, after 
note (@). 
ADDITIONAL 
Nore. 

The words “by 
which the ade- 
ceased acquired 
such right,” oc- 
curring at the end 
of the schedule, 
should have been 
‘by which such 
right was ac- 
quired,” as the 
schedule is ap- 
plicable to deeds 
inter vives, as 
well as to deeds 
granted q0rtis 

causa. 
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SCHEDULE (II.) (a). 


Form of Writ of Acknowledgment by a person (b) wn- 
feft in Lands, in favour of the Executors or Hxecu- 
tor nominate, or of the Disponees or Disponee, 
Legatees or Legatee, or heir of the Creditor in an 
Heritable Security affecting such Lands (c). 


I, A.B. [insert name and designation of grantor], 
hereby acknowledge C.D. [insert name and designa- 
tion of executors or executor (d), or of disponees or 
disponee, legatees or legatee, or heir, and where the 
executors or disponees, being more than one, are ap- 
pointed to hold the estate of the deceased in trust for 
the purposes of the testamentary or other deed or writing, 
and not wholly for their own beneficial interest, here 
add, uf desired by the party, and not expressly pre- 
cluded by the terms of said deed or writing, and the 
survivors or survivor of them| as executor | 07 execu- 
tors] nominated by E.F. [insert name of grantor of 
testamentary deed or other writing | in his will [or trust 
disposition and settlement, or other testamentary deed 
or writing |, dated | imsert date|, [or as disponee of the 
moveable estate of the said deceased H.F", or as legatee 
of the bond and disposition in security after mentioned 
and sums thereby secured, or otherwise in terms of the 
deed or writing, or as the case may be, specifying the 
deed as above, or as heir of the said deceased H.F., 
specifying the relationship of the heir where the writ is 
granted to an heir], to be in right of a bond and dis- 
position in security [or heritable bond, or as the case 
may be] dated [insert date, and, where recorded in 
register of sasines, add, and recorded as after men- 
tioned], for the sum of |2nsert swum] granted by [insert 
name and designation of debtor|in favour of or 
name and designation of the original creditor, and in 
cases where executors are excluded insert the destina- 
tion at length or refer to the recorded minute of eaclu- 
sion |, and sasine thereon [or where the bond and dis- 
position itself rs recorded in the register of sasines, omit 
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the words “sasine thereon” ] recorded in the [specify 
the register of sasines in which the sasine or bond is 
recorded | on the | specify date of registration|, over all 
and whole [describe or refer as in Schedule (£.) (e) or 
Schedule (G.) (f) to the lands], |¢f the will or settle- 
ment, &e., be granted in trust or for specific purposes, 
add, but in trust always for the uses and purposes 
specified in said deed or writing, or as the case may 
be. If the person or persons in whose favour the writ 
ws granted is not the executor, or are not the executors, 
de., of the original creditor (gq), here specify shortly the 
title ov series of titles by which the deceased acquired 
right.| In witness whereof [insert a testing clause in 
usual form (h). 
(Signed) piles 
G.H., witness. 
I.K., witness. 


(a) The amended section substituted by the Conveyancing Act 
in place of section 125 of the Consolidation Act leaves this schedule 
intact. 


(6) The debtor in the security. 


(c) The stamp duty for this writ is 5s. 


(d) As an executor is not entitled to obtain this writ without 
liaving been confirmed, his confirmation should be here specified. 


(e) For Schedule (E.) of the Consolidation Act, substitute 
Schedule O. of the Conveyancing Act; see note (a) ante, p. 40. 


(f) Printed ante, p. 45. 


(g) That is to say, if such persons are the executors, disponees, 
legatees, or heirs of a person who had acquired right to the security. 


(h) As to the form of testing clause, see note (d) to Schedule (J.), 
ante, p. 56. 


126. Completion of Title of Executors, de. of 
Creditor dying intestate (a).—Upon the death of any 
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creditor (6) who shall die intestate in right of an 
heritable security (c) constituted hy infeftment as 
aforesaid (d), from which executors shall not have 
been excluded, it shall be competent to the executors. 
duly confirmed to such deceased creditor to complete 
a title to such security by expeding and recording an 
instrument under the hands of a notary public in the 
form or as nearly as may be (e) in the form set forth 
in Schedule (JJ.) hereto annexed; and when the 
executors (being more than one) duly confirmed as 
aforesaid shall not be entitled to the deceased’s move- 
able estate wholly for their own beneficial interest, it 
shall be competent to take such notarial instrument in 
favour of the said executors and the survivors or sur- 
vivor of them; and on such instrument being re- 
corded in the appropriate register of sasines such 
executors or executor shall be held to be vested with 
the full right of the creditor in such security, and to 
be entered with the superior in the same manner and 
to the same effect as the original creditor himself, 


(a) This section is a new enactment, thus taking effect from and 
after 31st December 1868. 

Its object is to provide a form of notarial instrument by which 
the representatives 7m mobilibus of a creditor who has died intestate 
may make up a title to a heritable security on which infeftment 
has followed, 


(6) Including the party in whose favour the heritable security is 
granted, and his successors in right thereof; see interpretation clause 
(section 3, paragraph 11), ante, p. 8. 


(c) See interpretation clause (section 8, paragraph 10), ante, p. 8. 
The provisions of this section are now applicable to real burdens ;. 
see section 30 of the Conveyancing Act. 


(d) Viz., in section 124, ante, p. 241, 


(e) There must be no real deviation from the form here pro- 
vided. 
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SCHEDULE (JJ.) 


Horm of Instrument in favour of an Executor or Heir (a) 
of a Creditor who died intestate in right of an Herit- 
able Security (b). 


At there was by [or on behalf of] (c) A.B. 
of Z. (d), gc. [as in Schedule (HH.) (e) down to and 
including the description of the lands and the reference, if 
any, to real burdens.| As also there was presented to 
me testament dative of the said deceased #.F., expede 
before the commissary of the county of on the 
[¢nsert date of confirmation |, whereby the said A.B. was 
ordained and confirmed executor dative of the said 
deceased LF’. [if there are more than one executor dative 
appointed the necessary alterations to be made || or a decree 
of general (or special) service in favour of the said 
A.B. as (specify character in which heir (a) was served) 
to the said #.F., dated (insert date of service) expede 
before the Sheriff of and recorded in Chancery 
the day of |, whereby the said A.B. 
acquired right to the said bond and disposition in 
security [or as the case may be, and if the person in whose 
favour the instrument is taken is not the executor or heir of 
the original creditor, but of one who has acquired right to 
the security, here specify shortly the title or serves of titles by 
which the deceased acquired such security|. Whereupon, 


Ge. [as in Schedule (J.) (f) to the end]. 
(a) As to the case of an heir, see section 128. 


(b) The stamp duty is 5s. 


(c) That is to say, the word “by” is to be used when the deed 
is presented by the party himself; and the words “on behalf of ” 
are to be used when it is presented by his agent. 


d) If there are more executors than one, and they are not 
entitled to the moveable estate wholly for their own beneficial inte- 
rest, the words “and the survivors and survivor of them ” may here 


be added. 
(e) Ante, p. 244. 
(f) Ante, p. 56. 
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19. (a) Executor-nominate or Disponee mortis causa may complete 
Title by Notarial Instrument.—Upon the death of any creditor in right of an 
heritable security constituted by infeftment as aforesaid, from which 
executors shall not have been excluded, and who shall die leaving a testa- 
mentary or mortis causa deed or writing naming executors, or disponing or 
bequeathing his moveable estate to disponees, or disponing or bequeathing 
the security to legatees, it shall be competent for the executors or disponees, 
duly confirmed, or for the legatees, as the case may be, to complete a title 
thereto by expeding and recording in the appropriate register of sasines an 
instrument under the hands of a notary public in the form or as nearly as 
may be in the form of Schedule (KK.) hereto annexed; and when such 
executors or disponees or assignees or legatees, being more than one, shall 
not be entitled to such security wholly for their own beneficial interest, it 
shall be competent to take such notarial instrument in favour of such execu- 
tors or disponees or assignees or legatees, and the survivors and survivor of 
them, unless such a destination be expressly excluded by the terms of the 
conveyance or deed or writing; and where any creditor has died or shall 
‘die before the commencement of this Act in right of such an heritable 
security and leaving a mortis causa conveyance thereof or of his heritable 
estate generally, or where any creditor shall die thereafter in right of such 
an heritable security from which executors shall have been excluded, and 
leaving such a mortis causa conveyance, or a testamentary deed or writing 
within the meaning of the 20th section of this Act, it shall be competent to 
the grantee or legatee under such mortis causa conveyance or testamentary 
deed or writing to complete a title to the security by notarial instrument as 
aforesaid; and on such instrument being so recorded the executors, dispo- 
nees, legatees, or grantees, as the case may be, in whose favour such instru- 
ment has been expede shall be vested with the full right of the creditor in 
such security, and shall be held to be entered with the superior in like 
manner and to the same effect as the original creditor himself. 


(a) This section is now repealed by section 64 of the Convey- 
ancing Act, which substitutes an amended section, to be read and 
construed as if it had originally been section 127 of the Consolidation 
Act. 


SOHEDULE (KK.) (a) 


Form of Instrument in favour of the Executors or 
Executor nominate, or of the Disponee or Legatee 
of a Creditor in right of an Heritable Security (b). 


At there was by [or on behalf of] (c) 
A.B. of, de. [as in Schedule (L1H.) (d) down to and 
including description of lands and the reference to real 
burdens}, As also there was presented to me a testa- 
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ment [or general disposition, or trust disposition and 
settlement, or other testamentary deed or writing, or 
extract, or otherwise, as the case may bel, dated | rnsert 
date], granted by the said deceased LL, [if necessary, 
say, who died after (07 before as the case may be) the 
commencement of the Titles to Land Consolidation 
Act, 1868 (e) |, by which the said #./. nominated the 
said A.B. to be his executor, {or assigned and disponed 
his whole heritable and moveable estate, or otherwise, 
as the case may be, or gave and bequeathed his whole 
moveable estate and effects to the said (deceased) (f) A.B. ; 
or gave and bequeathed the said bond and disposition 
in security, and sums therein contained, to the said 
A.B. ; and +f the deed be granted in trust, or for specific 
purposes, add, but in trust always, or for the uses and 
purposes specified in said deed, or otherwise, as the case 
may be, whereby the said A.B. is now in right of said 
bond and disposition in security (or as the case may 
be). If the person in whose favour the instrument rs 
taken is not the executor, disponee, assignee, or legatee 
of the original creditor, but of one who has acquired 
right to the security, here specify shortly the title or 
series of titles by which the deceased acquired such 
security|. Whereupon, dc., [as im Schedule (J.) (g) to 
the end]. 


(a) The amended section substituted by the Conveyancing Act 
in place of section 127 of the Consolidation Act leaves this schedule 
intact. 


(b) The stamp duty is 5s. 


(c) The word “‘ by”’ is to be used when the deed is presented fo 
the notary by the party himself; and the words “on behalf of” are 
to be used when it is presented by his agent. 

If the instrument is to be taken in favour of the survivors or 
survivor of the parties, this may be done in the same terms as in 


Schedule (II.), ante, p. 246. 
(d) Ante, p. 244. 
- (e) Viz., 31st December 1868. 


(f) The word “deceased” is here inserted by mistake, and. it 
should of course be omitted. 
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(g) Ante, p. 56. As the section of the Consolidation Act autho- 
rizing the use of the present form of instrument has been repealed 
and re-enacted with amendments by the Conveyancing Act, reference 
should be made to both Acts. ‘The clause will accordingly run thus: 
—Whereupon this instrument is taken in the hands of L.M. [insert 
name and designation of notary public] in the terms of the ‘“ Titles to 
Land Consolidation (Scotland) Act, 1868,” and of “The Convey- 
ancing (Scotland) Act, 1874. In witness whereof, &c. 


128. Form of completing Title of Heir where 
Executors are excluded (a).—Where any creditor has 
died or shall die before the commencement of this Act () 
in right of an heritable security (c) constituted by in- 
feftment as aforesaid (d), or where any creditor (¢) 
shall die thereafter in right of such an _ heritable 
security from which executors shall have been ex- 
cluded, it shall be competent for the nearest and lawful 
heir of such creditor who, according to the present 
law and practice, would be entitled to succeed to such 
security, on obtaining a decree of general or special 
service (/) in the proper character (g), to complete his 
title thereto by expeding and recording an instru- 
ment under the hands of a notary public, in the form 
or as nearly as may be (/) in the form, adapted to the 
circumstances, of Schedule (JJ.) hereto annexed (7); and 
on such instrument being recorded in the appropriate 
register of sasines, such heir shall be taken to be vested 
with the full right of the creditor in such security, and 
to be entered with the superior, in the same manner 
and to the same effect as the original creditor himself. 


(a) This section re-enacts, with alterations and additions rendered 
necessary by section 117, the provisions of 8 and 9 Vict. c. 31, sec. 
4, which took effect from and after 1st October 1845. 

Its object is to provide a form of notarial instrument by which 
an heir may make up a title to a heritable security. 


(b) Viz., 31st December 1868. 


(c) See interpretation clause (section 8, paragraph 10), ante, p. 7. 
The provisions of this section are now applicable to real burdens 


see section 30 of the Conveyancing Act. ‘ 
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(d) Viz., in section 124, ante, p. 241. 


(e) Including the party in whose favour the heritable security is 
granted, and his successors in right thereof; see interpretation clause 
(section 3, paragraph 11), ante, p. 8. 


(f) A decree of service is still required for the completion of a 
title in the mode here authorized, although a personal right now vests 
in the heir by mere survivance, under section 9 of the Conveyancing 
Act. 


(g) Although the character of the heir is not properly stated, this 
is now of no consequence, provided the heir is in truth entitled to suc- 
ceed to the heritable security ; see section 11 of the Conveyancing Act. 


(h) There must be no real deviation from the form here provided. 


(¢) Printed ante, p. 249. 


129. (a) Adjudgers may complete their Title by recording Abbreviate 
of Adjudication.—In all cases of adjudication, whether for debt or in iniple- 
ment, or of constitution and adjudication, whether for debt or in implement, 
in which the adjudger has obtained a decree of adjudication or of constitu- 
tion and adjudication, in the manner and to the effect provided by this Act, 
where the subjects contained in such decree are heritable securities, it shall 
be competent for the adjudger to complete his title to such securities, either 
by recording the abbreviate of adjudication in the appropriate register of 
sasines, which registration shall have the same effect as if at the date thereof 
the adjudger had been entered and infeft on a charter of adjudication, or by 
recording the said decree in the appropriate register of sasines, in which 
case he shall be in the same position as if an assignation of such heritable 
securities had been granted in his favour by the ancestor or person whose 
estate is adjudged, and as if such assignation had been duly recorded in the 
appropriate register of sasines at the date of so recording such decree. 


(a) This section is repealed by section 65 of the Conveyancing 
Act, which substitutes an amended section, to be read and construed 
as if it had originally been section 129 of the Consolidation Act. 


130. (a) Unregistered Security or Assignation to 
be available to Executors, dc. of Grantee (b).—In 
the event of an heritable security (c) from which 
executors shall not have been excluded, dated before 
or after the commencement of this Act, not being con- 
stituted by infeftment during the lifetime ofthe grantee, 
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or of any assignation, dated before or after the com- 
mencement of this Act, of a security from which 
executors shall not have been excluded, but which 
has been constituted by infeftment, not being com- 
pleted by infeftment during the lifetime of the assignee, 
and where such grantee or assignee shall be in life at, 
or at any time subsequent to, the commencement of 
this Act (d), such security or assignation shall form a 
warrant for an instrument in the form or as nearly as 
may be (¢) in the form of Schedule (MM.) hereto an- 
nexed, under the hands of a notary public, being passed 
upon the same in favour of the executors of the credi- 
tor, duly confirmed, whether the same be executors 
nominate or executors dative, or in favour of the dis- 
ponees or assignees of such security, or of the moveable 
estate of such creditor under any deed or conveyance 
inter vivos or mortis causa, or in favour of any legatees 
of such security; and where such executors or dis- 
ponees or assignees, being more than one, shall not be 
entitled to such security wholly for their own bene- 
ficial interest, it shall be competent to take such notarial 
instrument in favour of such executors or disponees or 
assignees, and the survivors or survivor of them, unless 
such a destination be expressly excluded by the terms 
of the conveyance, or deed, or writing (f); and where 
executors shall be excluded from such security, or the 
creditor has died before the commencement of this 
Act (d), the security or assignation, as the case may 
be, shall form a warrant for a notarial instrument as 
aforesaid in favour of any disponees or assignees or 
legatees of such security, or of the heritable estate of 
such creditor under any deed or conveyance by him 
inter vivos or mortis causa, or under any testainentary 
deed or writing by him within the meaning of the 
20th section of this Act (g), or in favour of the heirs 
of such creditor having right to the security by decree 
of general or special service as heir to such creditor (h); 
and on such instrument being recorded in the appro- 
priate register of sasines, the executors or disponees, 
or assignees or legatees or heirs, as the case may be, 
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in whose favour such instrument is expede, shall be 
vested with the full right of the creditor in such 
security, and shall be held to be entered with the 
superior in like manner and to the same effect as the 
original creditor himself (7). 


(a) This is one of the amended sections substituted by the 
Amendment Act of 1869, to be deemed and be taken to be the 
130th section of the principal Act, and to be read and construed as 
if it had been the original section; see note (a) ante, p. 1, and 
note (a) ante, p. 3. 

The amendment consists merely in the insertion of the words 
“ or at any time subsequent to,” occurring in the clause ‘‘ and where 
“‘ such grantee or assignee shall be in life at, or at any time subse- 
‘* quent to, the commencement of this Act,” &. 


_ (b) This section is to a large extent a new enactment, thus taking 
effect from and after 8lst December 1868. It is, however, to some 
extent a re-enactment of 17 and 18 Vict. c. 62, sec. 3, which took 
effect from and after 3lst July 1854, and which provided that where 
an assignation had not been recorded in the lifetime of the grantee, 
it should nevertheless be a sufficient warrant for sasine in favour of 
the party having right thereto. 

The object of the section is to provide a form of notarial instru- 
ment by which the representatives im mobilibus or in heritage, as the 
case may be, of a creditor who has not taken infeftment may make 
up a title to heritable security. 


(c) See interpretation clause (section 3, paragraph 10), ante, p. 7; 
and section 30 of the Conveyancing Act. 


(d) Viz., 31st December 1868. 


(ec) There must be no real deviation from the form here provided. 


(7) The preceding part of this section deals with the case of the 
succession being moveable under the provisions of section 117 ; while 
the following clause deals with the case of its being heritable. 


(g) Ante, p. 63. 


(hk) A decree of service is still required for the completion of a 
title in the mode here authorized, although a personal right now vests 
in the heir by mere survivance, under section 9 of the Conveyancing 
Act. 


(i) Under section 4 of the Conveyancing Act, the same effect is 
given to all infeftments where the holding is not expressed to be de me. 
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SCHEDULE (MM.) 


Form of Instrument on an unrecorded Bond and Dispo- 
sition in Security, or unrecorded Assignation in 
favour of the Executor or Disponee, or Assignee, or 
Legatee, or Heir of the Creditor (a). 


At there was by [or on behalf of] (b) 
A.B. [insert designation, presented to me, notary 
public subscribing, a bond and disposition in security 
[or other security, or an assignation of the bond and dis- 
position in security after mentioned, or extracts, as 
the case may bel, granted by C.D. [insert designation |, 
and dated [insert date|, by which bond and disposition 
in security the said C.D. bound and obliged himself, 
[insert the personal obligation and disposition of the lands 
in security, with the description of them, and also all real 
burdens, &c., if any, all as set forth at full length or by re- 
ference in the bond and disposition in security, or other 
security, or, in the case of an assignation, say, by which 
assignation the said C.D, assigned to the said A.B. a 
bond and disposition in security, or other security, 
ranted by (insert name and designation of grantor of 
bond) in favour of the said C.D., dated (insert date), 
and recorded (insert date of recording, and specify 
register, or in the case of the security having been followed 
by sasine, say), and sasine thereon, recorded (¢nsert date 
of recording and specify register), for the sum of (insert 
sum), and also all and whole (insert the description of 
the lands and real burdens, §'c., or reference thereto, all as 
contained in the assignation) |; As also there was. pre- 
sented to me [here specify the title or series of trles by 
which the party acquired right to the bond and disposition 
in security, or to the assignation, in or as nearly as the 
circumstances of the case will admit in the form of Sche- 
dule (KK.) (c), or in the case of a bond and disposition in 
security, or other security to heirs excluding executors, &c., 
or the creditor in which died before the commencement of 
this Act, say, as also there was presented to me extract 
decree of the general (or special) service of the said 
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A.B. as heir (specify character in which served) of the 
said E.F. (here specify date, and date of recording in 
Chancery) |: Whereupon, &c., [as in Schedule (J.) (d) to 
the end |. 


(a) The stamp-duty is 5s. 


(b) That is to say, the word ‘‘by” is to be used when the deed 
is presented by the party himself; and the words “on behalf of” 
are to be used when it is presented by his agent. 


(c) Printed ante, p. 250. 
(d) Printed ante, p. 56. 


131. This Act not to affect liability of Debtors on their 
Lands (a).—Nothing contained in this Act shall affect 
or interfere with the present law and practice in 
regard to the liability of the lands contained in any 
security (6), or of the debtor (c), or with the rights and 
remedies of the creditor (d), or of the creditors of the 


creditor. 


a) This section is a new enactment, thus taking effect from and 
after 31st December 1868. 

Its object is to prevent the change effected by section 117 on the 
succession of creditors in heritable securities affecting the legal 
remedies competent to heritable creditors or the liabilities of their 
debtors. 

Section 12 of the Conveyancing Act, however, renders the debtor’s 
heir no longer liable beyond the value of the estate to which he suc- 
ceeds; and section 47 of the Conveyancing Act contains provisions 
as to the transmission of the personal obligation contained in herit- 
able securities against persons taking the lands by succession or be- 
quest, or (in the case of its being so agreed) by conveyance. 


(b) See interpretation clause (section 3, paragraph 10), ante, p. 7. 


(c) Including the debtor’s successors (see interpretation clause, 
section 3, paragraph 12, ante, p. 8), meaning the debtor’s heir-at- 
law in the first instance. See note (a) supra as to the effect of the 


Conveyancing Act. 


(d) Including the creditor’s successors in right of the security 
(see- interpretation clause, section 3, paragraph 11, ante, p. 8); in- 
cluding his representatives in heritage or his representatives in move- 
ables, as the case may be, according as executors are or are not 


excluded in terms of section 117. 
R 
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132. How any Heritable Security may be renounced 
or discharged (a).—Any heritable security (>), whether 
dated before or after the commencement of this Act, 
constituted by infeftment as aforesaid (c), may be 
effectually renounced and discharged, in whole or in 
part, and the lands therein contained effectually dis- 
burdened of the same, by a discharge in the form or as 
nearly as may be (d) in the form of Schedule (NN.) 
hereto annexed, and by the registration of such dis- 
charge (¢) in the appropriate register of sasines, as 


aforesaid (/). 


(a) This section merely re-enacts, with slight alterations, the 
provisions of 8 and 9 Vict. ¢. 31, sec. 8, which took effect from and 
after 1st October 18495. 

Its object is to substitute a short form of deed discharging a 
heritable security in place of the long deed of discharge formerly in 
use. 

Section 30 of the Conveyancing Act renders this section now 
applicable to discharges of real burdens. 


(b) See interpretation clause (section 8, paragraph 10), ante, 
p. 7; and section 30 of the Conveyancing Act as to the discharge 
of real burdens. 


(c) Viz., in section 120, ante, p. 238. 
(d) There must be no real deviation from the form here provided. 
(e) With warrant of registration thereon; see section 141. 


(f) Where it is not desired to record the whole discharge, a 
notarial instrument may competently be used under section 17. 


SCHEDULE (NN.) 


Form of Discharge of Bond and Disposition 
im Security, &e. 


I, A.B., in consideration of the sum of [specify sum | 
now paid to me by C.D., do hereby discharge a bond 
and disposition in security [or other security (a) |, 
dated [insert date], and recorded [insert date of record- 
ing if recorded, and register of sasines|, for the sum 
of [insert sum], granted by [ansert name and designa- 
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tion of debtor], in favour of [insert name and designa- 
tion of grantee], and all interest due thereon; and I 
declare to be redeemed and disburdened thereof, and 
of the infeftment following thereon, all and whole 
[describe the lands (b)], all as specified and described 
in the said bond and disposition in security, dated and 
recorded as aforesaid, | and if the same has been followed 
by sasine, here omit the words “and recorded,” and 
add | and instrument of sasine thereon, as the same is 
recorded in the | specify the register of sasines in which 
the sasine 1s recorded|, on the | specify date of registra- 
tion|.* In witness whereof, dc., [here insert a testing 
clause in usual form (c) |. (Signed) A.B. 

E.F., witness. 

G.H., witness. 


* If the grantor of the discharge is not the 
original creditor, but one who has acquired 
right to the security, specify shortly here the 
title or series of titles by which the grantor 
acquired such right. 


(a) See note (b) ante, p. 258. 


(6) As discharges are included by the interpretation clause 
(section 3, paragraph 7), ante, p. 6, in the words “deed or convey- 
ance,” the lands therein contained may be described by reference 
merely. Section 61 of the Conveyancing Act now regulates the mode 
of reference. 


(c) As to the requisites of the testing clause, see section 38 of the 
Conveyancing Act. 


133. Heritable Security how restricted (a).—Any 
heritable security (b) constituted as aforesaid (c) may 
be restricted, as regards any portion of the lands therein 
contained, by a deed of restriction in the form or as 
nearly as may be (d) in the form of Schedule (OO.) 
hereto annexed, and on such deed of restriction being 
recorded (e) in the appropriate register of sasines the 
security shall be restricted accordingly to the lands 
therein contained, other than those discharged by such 
deed of restriction, which lands thereby discharged 


260 THE CONSOLIDATION ACT OF 1868. 


shall be released from the security to the same effect 
as if the same had never been contained in such 


security. 


(a) This section is a new enactment, thus taking effect from and 
after 3lst December 1868. 

Its object is to substitute a short form of a deed restricting an herit- 
able security to part of the lands thereby conveyed, in place of the 
long deed of restriction previously in use. 

Section 30 of the Conveyancing Act renders this section now 
applicable to deeds restricting real burdens to part of the lands 
thereby affected. 


(2) See interpretation clause (section 3, paragraph 10), ante, p. 7 ; 
and section 30 of the Conveyancing Act as to the restriction of real 
burdens. 


(c) Viz., in section 120, ante, p. 238. 


(d) There must be no real deviation from the form here pro- 
vided. 


(ce) With warrant of registration thereon ; see section 141. 


SCHEDULE (00) 
Form of Deed of Restriction of an Heritable Security. 


I, A.B., in consideration of the sum of [or ¢f no 
price is paid for the restriction, considering that C.D. 
(the debtor) has requested me to release the lands 
herein-after described (or referred to) from the security 
herein-after specified, but without any consideration 
having been paid to me therefor], do hereby declare 
to be redeemed and disburdened of the security con- 
stituted by a bond and disposition in security | or other 
- security|, dated [insert date], and recorded [insert date 
of recording if recorded, and register of sasines], for 
the sum of [insert sum] granted by [insert name and 
designation of debtor |, in favour of | specify name and 
designation of grantee|, [and uf the bond has been fol- 
lowed by sasine add|and instrument of sasine thereon, 
dated [insert date, of any] and recorded | specify the 
register and date of registration], all and whole [here 
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describe the lands to be disburdened (a)], and I restrict 
the security thereby constituted to the lands and others 
contained in the said bond and disposition in security 
other than those hereby disburdened. [Jf the grantor 
of the deed is not the original creditor, but one who has 
acquired right to the security, here specify shortly the 
title or series of titles by which the grantor acquired 
such right]. In witness whereof, dc. [here insert a 
testing clause in usual form (b) | 
(Signed) Abdey 
EF, witness. 
G.H., witness. 


(a) The lands to be disburdened must be described at full length. 


(b) As to the requisites of the testing clause, see section 38 of 
the Conveyancing Act. 


134. Act to apply to all Heritable Securities (a). 
—The whole provisions, enactments, and forms of this 
Act relative to bonds and dispositions in security shall 
be taken to apply and shall apply as nearly as may be 
to all heritable securities (>), unless in so far as such 
provisions, enactments, or forms may be inapplicable 
to the form or objects of such securities (¢). 


(a) This section is in point of form a new enactment, thus taking 
effect from and after 3lst December 1878; but it is in substance a 
re-enactment of 17 and 18 Vict. c. 62, sec. 1, which took effect from 
and after 31st July 1854, declaring that the provisions of the two 
prior Acts relating to bonds and dispositions in security (8 and 9 
Vict. c. 31, and 10 and 11 Vict. c. 50) should be taken to apply to 
all heritable securities. 

The object of the section is to render the preceding sections 
applicable to all forms of heritable securities, although the bond and 
disposition in security, as the most common form, has been through- 
out selected as the subject of special enactment. 

Section 30 of the Conveyancing Act, inter alia, renders applic- 
able to real burdens the whole provisions, enactments, and forms of 
the present Act relating to the assignation, conveyance, transference, 
extinction and restriction of heritable securities, and the completion 
~ of titles thereto. 


(b) See interpretation clause (section 3, paragraph 10), ante, p. 7; 
and, as to real burdens, section 30 of the Conveyancing Act. 


Page 262, sec- 
tion 136. 

As to the fees 
payable to Town- 
Clerks appointed 
after 8th March 
1860, see A. S. of 
4th July 1882, 
printed in mar- 
ginal note, Jost, 
Pp. 295. 
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(c) In all cases registration will be equivalent to infeftment, and 
such of the clauses of a bond and disposition in security as are applic- 
able to the particular heritable security may be in the short form 
provided in Schedule (FF.). 


135. Parties may use the present Forms if they see 
jit (a).—Nothing in this Act contained shall prevent 
the constitution, transmission, or extinction of heritable 
securities (b) in the forms in use prior to the lst day 


of October 1845 (c). 


(a) This section merely re-enacts the similar provisions of all the 
repealed Acts relating to heritable securities, viz., 8 and 9 Vict. c.31, 
sec. 9; 10 and 11 Vict. c. 50, sec. 13; and 17 and 18 Vict. c. 62, 
sec. 4. 

The object of the section is to allow the old styles and forms 
(which will be found in the Juridical Styles, 3d ed., vol. i., p. 273 
et seq.) to be still used, in case it should for any reason be thought 
desirable to have recourse to them. It is, however, difficult to imagine 
any case in which advantage should be taken of this section, and the 
provisions of the Conveyancing Act have rendered incompetent several 
of the clauses contained in the forms referred to. 


(b) See interpretation clause (section 3, paragraph 10), ante, p. 
7; and, as to real burdens, section 30 of the Conveyancing Act. 


(c) That is to say, the date at which the first of the now un- 
repealed Acts relating to heritable securities (8 and 9 Vict. ¢. 31) 
came into operation. ‘ 


136. Fees to be taken by Town Clerks of Royal 
Burghs and Keepers of Registers in office at 1st Octo- 
ber 1845, during their respective rights of office, &c. (a) 
—Nothing herein contained shall be construed to pre- 
vent the town clerks of royal burghs in Scotland who 
were appointed to their respective offices prior to the 

Ast day of October 1845 (b), during the existence of 
their respective rights of office, from exacting and re- 
ceiving the same fees in respect of the recording of 
assignations or conveyances of a bond and disposition 
in security, or of abbreviates of adjudication, writs of 
acknowledgment, or instruments for completing a title 
to such securities under this Act, as the same town 


clerks would before the said Ist day of October 1845 (b) 
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have been legally entitled to exact or receive on their 
own account, in respect of passing the infeftments 
within burgh, and preparing and recording the instru- 
ments of sasine and resignation rendered unnecessary 
by such assignations, conveyances, writs of acknow- 
ledgment, instruments or abbreviates of adjudication 
as aforesaid; and also nothing shall be construed to 
prevent the said town clerks who were appointed to 
their respective offices prior to the 30th day of Sep- 
tember 1847 (c), during the existence of their respec- 
tive rights of office, from exacting and receiving the 
same fees in respect of recording bonds and disposi- 
tions in security, or other deeds constituting heritable 
securities over lands held burgage, as the same town 
clerks would prior to that date have been legally 
entitled to exact or receive on their own account in 
respect of passing the infeftment within burgh, and 
preparing and recording the instruments of sasine and 
resignation on such bonds and dispositions in security 
or other deeds: Provided always, that in computing 
the said fees such instruments of sasine and resignation 
shall not be computed as of greater length than the 
writings actually recorded whereby such instruments 
of sasine and resignation have been rendered unneces- 
sary; and all other keepers of registers of sasines who 
were in office on the Ist day of October 1845 (b) and 
on the 30th day of September 1847 (¢) respectively as 
aforesaid shall, during the existence of their respective 
rights of office, or until otherwise regulated by law, 
upon the registration by them of each assignation, 
conveyance, writ of acknowledgment, abbreviate of 
adjudication, or instrument aforesaid for transferring 
or completing the title to such securities, or of each 
bond and disposition in security or other deed regis- 
tered under the provisions of this Act, be entitled to 
the same fees as such keeper would have been entitled 
to upon the registration of an instrument of sasine of the 
same length in favour of the same party in reference 
to the same right, and to no other or further fee what- 


ever. 
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(a) The first part of this section, and the proviso so far as applic- 
able thereto, merely re-enact the provisions of 8 and 9 Vict. c. 31, 
sec. 10, which took effect from and after 1st October 1849 ; and the 
second part of this section, and the proviso so far as applicable 
thereto, merely re-enact the provisions of 10 and 11 Vict. c. 50, sec. 
11, which took effect from and after 30th September 1847. _ 

The object of the section is to preserve vested interests in fees 
payable under the now obsolete system of expeding and recording 
instruments of sasine. 


(b) Viz., the date from and after which 8 and 9 Vict. c. 31, took 
effect. 


(c) Viz., the date from and after which 10 and 11 Vict. c. 50, 
took effect. 


187. (a) This Act to apply to Lands held by any 
description of Tenure (b).—The whole of this Act shall 
apply to lands by whatever tenure (c) the same may be 
held, except in so far as any of the provisions of this 
Act shall be limited expressly or by necessary implica- 
tion to lands held by one particular tenure. 


(a) Here begins a series of general enactments, extending to the 
end of the Act. 


(6) This section is in point of form a new enactment, thus taking 
effect from and after 3lst December 1868. Some of the Acts now 
repealed were applicable exclusively to lands held by burgage tenure, 
while others were applicable exclusively to lands held feu. 

The object of the section is to obviate, as far as possible, the 
repetitions necessitated by the plan adopted by these Acts. 

Section 25 of the Conveyancing Act abolishes the distinction 
between estates in land held burgage and estates in land held feu, 
in so far as regards the conveyances relating thereto, or the comple- 
tion of titles, or any of the matters or things to which the provisions. 
of that Act relate. 


(c) Feu, blench, burgage, or booking. 


(d) For example, section 5 is expressly limited to lands not held 
by burgage tenure, and section 7 is expressly limited to lands held 
by burgage tenure ; while section 6 is limited by necessary implica- 
tion to lands not held by burgage tenure. 


138. Short clauses of consent to Registration may be 
used in any Deed (a).—The short clauses of consent to 
registration for preservation, and for preservation and 
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execution, contained in forms No. 1. and 2. of Schedule 
(B.) hereto annexed (6), when occurring in any deed 
or conveyance under this Act, or in any deed or 
writing or document of whatsoever nature, and 
whether relating to lands or not, shall unless specially 
qualified import a consent to registration and a pro- 
curatory of registration in the books of Council and 
Session, or other judges’ books competent, therein to 
remain for preservation; and also, if for execution, 
that letters of horning, and all necessary execution, 
shall pass thereon, upon six days’ charge, on a decree 
to be interponed thereto in common form (c). 


(a) This section re-enacts, with some additions, the provisions of 
10 and 11 Vict. ¢. 48, sec. 1, which took effect from and after 30th 
September 1847, and 23 and 24 Vict. c. 143, sec. 30, which took 
effect from and after Ist October 1860. The former enactment 
applied only to deeds and instruments necessary for the transmission 
of lands not held burgage, but it was extended by the latter enact- 
ment to any deed or writing whatever. By the present section it is 
expressly declared applicable to any deeds, whether relating to land 
or not. 

The object of the section is merely to explain the import of the 
short forms of the clauses here mentioned, the words here used to 
express the import being very much the words of the fuller clauses 
formerly in use. 

The Land Registers Act of 1868 (31 and 32 Vict. c. 64, sec. 12), 
printed post, provides that a writ competently recorded in the general 
register of sasines shall be held to be registered also in the books of 
Council and Session for preservation, or for preservation and execu- 
tion, as the case may be, provided that the warrant of registration 
specifies that the registration is to be for preservation, or for preserva- 
tion and execution, as well as for publication ; and under 40 and 41 
Vict. c. 40, sec. 6, printed post, where writs containing a clause of 
registration for preservation and execution have been registered for 
preservation only, they may afterwards be registered for preservation 
and execution. 


(b) Printed ante, p. 23 and 28. 


(c) As to registration generally, see Bell’s Lectures on Convey- 
ancing, first edition, p. 209. 


139. Females may act as Instrumentary Wit- 
nesses (a).—It shall be competent for any female per- 
son of the age of fourteen years or upwards (b), and 
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not subject to any legal incapacity (c), to act as an in- 
strumentary witness in the same manner as any male 
person of that age, who is subject to no legal incapa- 
city, can act according to the present law and practice, 
and it shall not be competent to challenge any deed 
or conveyance or writing or document of whatever 
nature (d) whether executed before or after the passing 
of this Act, on the ground that any instrumentary 
witness thereto was a female person. 


(a) This section is a new enactment, but retrospective in its 
operation. 

Its object is to remove doubts as to the competency of women to 
act as instrumentary witnesses. 


(b) That is to say, of the same age as competent male witnesses, 
although pupillarity ceases in the case of females at the age of twelve. 


(c) By legal incapacity is here meant whatever would render a 
male person an incompetent instrumentary witness, such as insanity, 
blindness, or interest in the deed witnessed. Marriage is obviously 
not a disqualification ; and as near relationship or liability to undue 
influence is not a good ground of objection to an instrumentary wit- 
ness, it is thought that a married woman may even act as a witness 
to her husband’s signature. On various grounds, however, it is not 
desirable that wives should be witnesses to deeds granted by their 
husbands. 


(d) It has been decided that although the title and preamble of 
the Act relate only to lands and heritable rights, females may act as 
witnesses to deeds dealing with moveables as well as to those dealing 
with heritage ; Hannay, dc., 1st Dec. 1873, 1 Rettie 246. 


140. Additional sheets may be added to writs (a). 
—In all cases where writs or deeds of any description 
are by this or any other Act permitted or directed to 
be engrossed on any conveyance or deed (0), it shall 
be competent, when necessary, to engross such deeds 
or writs on a sheet or sheets of paper, or of whatever 
other material the conveyance itself consists, added to 
such conveyance, provided that the engrossing of the 
deed or writ shall be commenced on some part of the 
conveyance or deed itself on which it is permitted or 
directed to be engrossed (c); and the first of such 
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additional sheets shall be chargeable with the stamp 
duty applicable to the writ or deed partly engrossed 
thereon, and subsequent sheets (if any) shall be chargeable with the 
appropriate progressive duty (d). 


(a) This section is a new enactment, thus taking effect from and 
after 31st December 1868. 

Its object is to remove doubts as to the competency of continuing 
on additional sheets the writs or deeds here mentioned, in cases 
where there is not sufficient space left on the deed on which they 
are directed to be engrossed to permit of the whole of such writ or 
deed being so engrossed. It is, however, thought that there was 
never any ground for these doubts. 


(b) The writs here mentioned are chiefly writs of confirmation 
and writs of resignation, which are now incompetent under section 4 
of the Conveyancing Act. As to the competency of writs of inves- 
titure, see note (a) to section 110, ante, p. 214. Assignations written 
on the deed assigned are still competent ; see ante, p. 79. 


(c) Of course the commencement will be signed in the same 
manner as the subsequent pages; and the testing clause will state 
the part of the deed on which the writ is commenced. 


(d) Under the Stamp Act of 1870 (83 and 34 Vict. c. 97) no 
progressive duty is payable from and after 1st January 1871. 


141. (a) All Deeds, &c. recorded in Register of 
Sasines to have Warrants of Registration endorsed, 
except certain Burgage Deeds (b), — All conveyances and 
deeds (c), and all writings whatsoever which may be 
recorded in any register of sasines, shall, previous to 
being presented for registration, have a warrant of 
registration (d) endorsed or written thereon in or as 
nearly as may be (e) in such one or other of the forms 
of warrants of registration contained in the following 
schedules hereto annexed, viz., Schedule (F.) No. 2. (/) 
and Schedule (H.) Nos. 1, 2, and 3 (g), as may be 
applicable to the particular conveyance, deed, or 
writing so to be presented, which warrant shall in 
every case specify the person or persons on whose 
behalf the conveyance, deed, or writing 1s presented 
for registration, and in the case of lands (h) not held 
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by burgage tenure the register or registers of the 
county or counties, and in the case of lands (h) held 
by burgage tenure the register or registers of the 
burgh or burghs in which the lands to which such 
conveyance or deed or writing has reference are situ- 
ated, and shall be signed by such person or persons, 
or by his or their agent or agents (7), and in the 
latter case the warrant may be signed either by an 
individual agent or by the subscription of any firm of 
which such agent may be a partner (hk): Provided always, 
that nothing herein contained shall render it necessary to haye a warrant of 
registration endorsed or written upon any conveyance, deed, or writing of 
or relating to lands held by burgage tenure which according to the existing 
law or practice may be recorded in any burgh register without such 


warrant (1): Provided always, that where registration 
has been or shall be made in any particular register of 
sasines (m), it shall be sufficient that such register is 
specified in the warrant of registration, without any 
specification of a county or counties. 


(a) This is one of the amended sections substituted by the 
Amendment Act of 1869, to be read and construed as if it had origi- 
nally been the 141st section of the principal Act; see note (a) ante, 
p. 1, and note (a) ante, p. 3. 

The amendment consists in the addition of the last proviso, ren- 
dered necessary by the fact that, although the new forms of warrants 
were not adapted to registration in the particular registers, these 
registers were not abolished at once; see note (m) post, p. 270. 


(2) This section is a new enactment, thus taking effect from and 
after 31st December 1868. It, however, embodies the provisions of 
21 and 22 Vict. c. 76, sec. 1, which took effect from and after Ist 
October 1858, first introducing warrants of registration on convey- 
ances of lands not held burgage ; and 23 and 24 Vict. c. 148, sec. 3, 
which took effect from and after lst October 1860, extending this 
provision to conveyances of lands held burgage. 

The object of this section is to extend these enactments, and 
adapt them to the new system of registration introduced by the Land 
Registers Act of 1868. The present section is almost a repetition of 
section 4 of the Land Registers Act; but the present Act applies to 
lands held by any description of tenure, while the latter Act does 
not apply to lands held burgage. ‘+ Although both the Land Regis- 
ters Act and the present Act received the Royal assent on 31st July 
1868, it was at the time when the former left the House of Lords 
uncertain whether the latter could be carried through the two Houses 
of Parliament before the close of the session. The 4th section of the 
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former Act accordingly dealt with the Titles to Land Act of 1858 as 
a subsisting Act, and declared that the new form of warrant should 
supersede the form introduced by that Act.”—Marshall’s Analysis, 
p. 48. As the reference to the Titles to Land Act of 1858 is no 
longer applicable, the present section is the one by which matters 
are now regulated; and section 4 of the Land Registers Act has 
accordingly been repealed by the Statute Law Revision Act of 1875. 

The first proviso at the end of the section, printed in small type, 
has been repealed, from and after Ist October 1874, by section 33 of 
the Conveyancing Act, which further directs that the remainder of 
the section shall apply to all conveyances and deeds, and all writings 
whatsoever, which may be recorded in any register of sasines. 

The result is that every deed, writ, or instrument, including even 
the instrument of sasine, must have a warrant of registration en- 
dorsed or written thereon before it can be completely recorded in 
any register of sasines. 

As to registration in the register of sasines for the purpose of 
preservation, or for preservation and execution, see note (a) to sec- 
tion 138, ante, p 265. 


(c) The interpretation clause (section 3, paragraph 7), ante, p. 
6, gives an extensive list of writings included under the terms deed 
or conveyance ; but in the present instance this list is practically 
superseded by the expression here following, viz, “all writings 
whatsoever.” 


(d) As to the objects for which the warrant of registration has 
“been introduced, see note (f) ante, p. 48. 


(e) Great care should be taken not to deviate in any way from 
the forms here provided ; see note (g) ante, p. 48. 


(f) Printed ante, p 42, 
(g) Printed ante, p. 49. 


(h) The distinction between burgage and feu being now abolished, 
except as regards the registers of sasines, here read as inserted the 
words “ which immediately prior to the commencement of the Con- 
veyancing Act (1st October 1874) were ;” see section 25 of the Con- 
veyancing Act. 


(7) In the case of writs recorded after 31st December 1868, the 
agent signing the warrant must add his professional designation as 
well as the word “agent ;” see section 145, post, p. 273. 


(k) The prior Acts did not expressly authorise the subscription 
of a firm; but section 145 of the present Act secures from challenge 
existing warrants so subscribed. 
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(2) The words here printed in small type have been repealed: 
see note (6) supra. The deeds referred to were instruments of 
sasine or resignation and sasine, notarial instruments, bonds and 
dispositions in security, assignations thereof, &c., applicable to burgage 
subjects. 


(m) The whole particular registers of sasines have been abolished 
under section 8 of the Land Registers Act of 1868, printed post, 
which provided that they should all be discontinued not later than 
31st December 1871. 


142. Recording of Conveyances in the Register of 
Sasines authorized (a).—All conveyances and deeds, 
and all instruments hereby authorized to be recorded 
in the register of sasines, may, with warrants of regis- 
tration written thereon respectively, be recorded at 
any time in the life of the person on whose behalf 
the same shall be presented for registration, in the 
same manner as instruments of sasine, or of resignation 
and sasine, or of cognition and sasine (d), or notarial instru- 
ments, are at present recorded (c), and the same when 
presented for registration shall be forthwith shortly 
registered in the minute books of the said register in 
common form, and shall with all due despatch be fully 
registered in the register books, and thereafter re- 
delivered to the parties with certificates of due regis- 
tration thereon, which shall specify the date of presen- 
tation, and the book and folios in which the engross- 
ment has been made, and shall be subscribed by the 
keeper of the register, and shall be probative of such 
registration, and when so registered shall in competi- 
tion be preferable according to the date of registration, 
and the date of entry in the minute-book shall be held 
to be the date of registration; provided, that where 
two or more deeds or conveyances transmitted by post 
in terms of “The Land Writs Registration (Scotland) 
Act, 1868 ” (d), shall be received by the keeper of the 
register of sasines at the same time, the entries thereof 
in the presentment book and minute book shall be of the 
same year, month, day, and hour, and such deeds and 
conveyances shall be deemed and taken to be presented 
and registered contemporaneously (e); and extracts 
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of all such conveyances or deeds, warrants of registra- 
tion, and instruments so recorded shall make faith in 
all cases as the recorded conveyances or deeds, war- 
rants, and instruments themselves would have done, 
except where any such conveyance or deed, warrant, 
or instrument so recorded shall be offered to be im- | 


proven (/). 


(a) This section consolidates the provisions of 21 and 22 Vict. 
c. 76, sec. 19, which took effect from and after 1st October 1858, as 
regards conveyances of land not held burgage, and 23 and 24 Vict. 
c. 148, sec. 13, which took effect from and after Ist October 1860, 
as regards conveyances of lands held burgage. ‘'he present section 
extends these provisions to all writings recorded in any register of 
sasines, and adds a proviso to meet the case of deeds transmitted by 
post in terms of the Land Registers Act of 1868. 

The object of the section is to extend to every mode of obtaining 
infeftment the rule of law introduced by the Infeftment Act of 1845, 
that an instrument of sasine might be recorded at any time in the 
lifetime of the person in whose favour it was expede, in place of 
within sixty days of its date. Where a party who is in a position 
to take infeftment dies without doing so, recourse must be had by 
his successors to one or other of the various competent modes of 
completing a title in their own persons. 


(b) Instruments of resignation and sasine appear to be now in- 

- competent ; see note (a) ante, p. 52. Instruments of cognition and 
sasine are perhaps still competent under section 26 of the Convey- 
ancing Act; but they are quite superseded by services and writs of 


clare constat. 


(c) As to the mode of recording, see Bell’s Lectures on Con- 
veyancing, Ist ed., p. 618. 


(d) The title of the Act is here incorrectly stated ; it ought to be 
“The Land Registers (Scotland) Act, 1868.” The mistake, how- 
ever, is of no consequence, as section 6 of that Act contains the same 
enactment. 


(ec) The Land Registers Act (31 and 32 Vict. c. 64, sec. 6), first 
permitted writs to be transmitted by post for registration in the 
general register of sasines. 


(f) That is to say, the extracts shall be equally probative with 
the principals, except where the principals are challenged as false 
and forged. 


143. Conveyances and Instruments may be recorded 
of new (a).—In case of any error or defect in any instru- 
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ment (b) or in the recording of any deed or convey- 
ance (c), or of any warrant of registration, recorded or 
to be recorded in any register of sasines, or in any 
warrant of registration thereon, or in the recording of 
such warrant, it shall be competent of new to make 
and record such instrument, or of new to record the 
deed: or conveyance with the original or a new warrant 
of registration, as the case may require (qd). 


(a) This section consolidates the provisions of 23 and 24 Vict. 
c. 143, secs. 18 and 35, which took effect from and after Ist October 
1860. <A similar enactment was contained in 21 and 22 Vict. c. 76, 
sec. 31, which took effect from and after lst October 1858, applicable 
to lands not held burgage ; but as it erroneously referred to notarial 
instruments expede under 8 and 9 Vict. c. 35, instead of under 8 and 
9 Vict. c. 31, it was repealed by 23 and 24 Vict. c. 143, sec. 35. 

The object of the section is to afford a simple mode of correcting 
errors in the procedure adopted for the purpose of obtaining infeft- 
iment. 


(b) Including instruments of sasine and notarial instruments ; see 
interpretation clause (section 3, paragraph 9), ante, p. 7. 


(c) See interpretation clause (section 3, paragraph 7), ante, p. 6. 


(d) If the error or defect is of so serious a character as to render 
the first registration ineffectual as an infeftment, the date of the 
second registration will of course determine any question of pre- 
ference. 


144. Recorded Instruments not to be challenged on 
the ground of erasures (a).—The Act of the sixth and 
seventh of His late Majesty King Welliam the Fourth, 
chapter 33, intituled ‘An Act to Amend and Regulate 
the Law of Scotland as to Erasures in Instruments of 
Sasine and of Resignation ad remanentiam” (b), shall 
extend and be applicable to all instruments (c). 


(a) This section consolidates the provisions of 21 and 22 Vict. c. 
76, sec. 38, which took effect from and after Ist October 1858, as 
regards lands not held burgage, and 23 and 24 Vict. c. 143, sec. 19, 
which took effect from and after 1st October 1860, as regards lands 
held burgage. The present section extends the enactments it con- 
solidates, as several new forms of instruments are introduced -by 
other sections of the Act. 

The object of the section is to prevent any instrument being 
challenged solely on the technical ground that part of it is written 
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on an erasure. The enactment appears to be retrospective. Section 
54 of the Conveyancing Act contains a similar enactment in regard 
to erasures in the record. 


(6) The enactment here referred to (in so far as not repealed by 
the Statute Law Revision Act of 1874, 37 and 38 Vict. ¢. 35) is the 
following :—“ No challenge of any instrument of sasine or resignation 
‘* ad remanentiam shall hereafter receive effect, either by reduction or 
‘“‘ exception, on the ground that any part of the said instrument is 
“ written on an erasure, unless it shall be averred and proved that such 
“ erasure had been made for the purpose of fraud, or the record thereof 
“is not conformable to the instrument as presented for registration. 
«|. . Provided also, that nothing herein contained shall extend or 
“. be construed to extend to instruments of sasine or resignation and 
“* sasine propriis manibus: Provided also, that where any feudal title 
‘‘ of property or title in security has been completed in order to 
‘* remedy or supply defects arising from erasures in instruments of 
“ sasine, the validity of the said titles shall not be affected by any- 
“* thing herein contained.”’ 

As this enactment applies only to erasures, other vitiations, such 
as deletions, interlineations, and marginal additions occurring in in- 
struments, still require to be authenticated in the same manner as 
such vitiations occurring in other deeds. 


(c) Including by the interpretation clause (section 3, paragraph 9), 
ante, p. 7, instruments of sasine, &c., and all notarial instruments 
expede under the present Act or any of the repealed Acts. 


145. Not competent to challenge existing Warrants 
of Registration on certain grounds (a).—It shall not be 
competent to challenge the validity of any existing (0) 
warrants of registration upon conveyances under the 
Titles to Lands (Scotland) Acts of the twenty-first and 
twenty-second years of the reign of Her present 
Majesty, chapter 76, and the twenty-third and twenty- 
fourth years of the reign of Her present Majesty, chap- 
ter 143, hereby repealed (c), or the real rights completed 
in the persons of those in whose favour the said con- 
veyances are recorded by the registration thereof in 
the appropriate register of sasines, on the ground that 
the said warrants of registration are disconform to the 
terms of the schedules annexed to the said Acts (d), 
provided that the said warrants contain the name of 


the party or parties on whose behalf the warrant is 
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written, and contain the designation of such party or 
parties, or refer to the same as given in the conveyance 
on which such warrants are engrossed, and are signed 
by the party or parties themselves, or by his or their 
agent or agents, either individually or as a partner- 
ship; and the designation “agent” or “agents,” with- 
out any further designation, shall be valid and suffi- 
cient in the case of all warrants expede in virtue of | 
the said repealed Acts. 


(a) This section isanew enactment, but retrospective in its operation. 

Its object is to prevent any warrant of registration on a deed 
recorded prior to 3lst December 1868 being challenged on the 
ground that the agent signing it has not complied with the require- 
ments of the Acts now repealed, in respect he has signed it by the 
social name of his firm, or has not appended to his signature his 
professional designation and the name of his client. 


(b) This enactment does not in any way apply to warrants of 
registration on deeds, writs, or instruments recorded since 31st De- 
cember 1868. Such warrants must be strictly in accordance with 
the forms provided by section 141 of the present Act; so that the 
agent’s professional designation, as well as the word “ agent,’’ must 
be appended to his signature. 


(c) The repeal is effected by section 4, ante, p. 9. 


(d) See the case of Johnston v. Pettigrew, 16th June 1868, 3 
Macph. 954, referred to in note (g), ante, p. 48. 


146. Obligations appointed to be inserted in In- 
struments of Sasine shall be inserted in Notarial Instru- 
ments (a), —Where any real burden, condition, provi- 
sion, or limitation, or other matter (b) has been or 
shall be appointed to be inserted or referred to in the 
instruments of sasine or of resignation ad remanentiam, 
or other instruments applicable to any lands, such real 
burden, condition, provision, or limitation, or other 
matter, shall be inserted or referred to in manner pro- 
vided by this Act (c) in every instrument (d) applic- 
able to such lands to be expede in virtue of this Act, 
and in every conveyance or deed of or relating to such 
lands the registration of which in the register of sasines 
is by this Act equivalent to infeftment (e) or resignation 
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ad remanentiam (f'): Provided always, that where such 
real burdens, conditions, provisions, limitations, or 
other matters have been already inserted in any con- 
veyance or deed (g) or instrument (d) recorded in the 
appropriate register of sasines, it shall not be necessary 
to insert the same at length in any subsequent convey- 
ance or deed or instrument, provided the same be 
therein referred to in manner provided in the 9th (h) 
or 10th sections (7) of this Act, as the circumstances of 
the case may require. 


(a) This section re-enacts the provisions of 21 and 22 Vict. c. 
76, sec. 29, which took effect from and after lst October 1858, as 
regards notarial instruments applicable to lands not held burgage ; 
23 and 24 Vict. c. 143, sec. 17, which took effect from and after Ist 
October 1860, as regards notarial instruments applicable to lands 
held burgage ; and 23 and 24 Vict. ec. 143, sec. 31, which took effect 
from and after 1st October 1860, as regards the proviso that real 
burdens, &c., may be referred to as already inserted in a recorded 
deed or instrument. 

The object of the section is to adapt to the modern mode of ob- 
taining infeftment appointments contained in prior deeds or statutes 
that real burdens, &c., shall be inserted or referred to in all instru- 
ments of sasine, &c., thereafter expede. 


(6) Such is the conditions of an entail. 


(c) Viz., in sections 9 and 10, ante, pp. 33 and 36. 


(d) Including by the interpretation clause (section 8, paragraph 9} 


ante, p. 7) all notarial instruments as well as instruments of sasine, &c. 


(e) See section 15, ante, p. 46. 


(f) Resignation ad remanentiam appears to be now incompetent; 
see note (p) ante, p. 20. 


(g) See interpretation clause (section 3, paragraph 7), ante, p. 6. 
(h) Ante, p..33. 
(<) Ante, p. 36. 


147. Prohibition against Sub-infeudation not to be 
affected (a).—Where the investiture (b) of any lands 
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(c) has imposed or shall impose (cl) a prohibition against 
sub-infeudation or against alternative holding (¢) nothing con- 
tained in this Act shall operate to authorize sub- 
infeudation or an altemative holding (e) in respect to such 


lands ; and nothing in this Act contained shall be construed to take away 
or impair any of the rights or remedies competent to a superior against his 
vassal lying out unentered (Sf) 


(a) This section re-enacts the words of 21 and 22 Vict. c. 76, 
sec. 28, which took effect from and after Ist October 1858; though 
the words “this Act ” have, of course, different meanings in the two 
enactments. 

The object of the section is to prevent superiors being deprived 
of the rights here mentioned through the operation of sections 6, 19, 
24, 25, 46, and 62. 

As noted below, the provisions of the Conveyancing Act effect a 
partial repeal of this section. 


(6) That is to say, the feudal title or completed real right. 


(c) Including all heritable subjects, securities, and rights; see 
interpretation clause (section 3, paragraph 13), ante, p. 8. 


(d) Section 22 of the Conveyancing Act renders null and void all 
conditions made after 1st October 1874 to the effect that it shall 
not be lawful to the proprietor of lands to sub-feu the same, or to 
grant conveyances with an alternative holding. 


(e) An alternative holding has been rendered useless by the pro- 
visions of the Conveyancing Act ; see note (c) ante, p. 26. An alter- 
native holding was held not to be a contravention of a prohibition 
against sub-infeudation ; see note (d) ante, p. 26. 


(f) Section 4 of the Conveyancing Act abolishes non-entry, and 
provides a new form of process for recovering payment of casualties. 


148. In all questions under the Bankrupt Acts in 
Scotland, the Dates of Registration of Assignations, 
de. to be held to be the Dates of the Instruments (a).— 
In all questions under an Act passed by the Parlia- 
ment of Scotland in the year 1696, intituled “ Act for 
declaring nottour Bankrupts” (b), and under an Act 
passed in the fifty-fourth year of the reign of His 
Majesty King George the Third, intituled “ An Act for 
rendering the Payment of Creditors more equal and ex- 
peditious in Scotland” (c), and under an Act passed 
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in the Session of Parliament held in the nineteenth 
and twentieth years of the reign of Her present 
Majesty, intituled “An Act for regulating the Seques- 
tration of the Estates of Bankrupts in Scotland” (d), 
the date of the registration (¢) of all conveyances or 
deeds (f) and discharges granted or taken in pursu- 
ance of this Act shall be held to be the date of such 
conveyances or deeds and discharges respectively, 
without prejudice to their validity or invalidity in 
other respects. 


(a) This section re-enacts the provisions of 8 and 9 Vict. c. 31, 
sec. 7, which took effect from and after 1st October 1845, as regards 
deeds and instruments used in the transmission and extinction of 
heritable securities ; and extends these provisions to all recorded 
deeds and instruments. 

Sasine being required to render a deed completely effectual in 
competitions and questions in bankruptcy, and registration of a 
conveyance or instrument being now equivalent to a duly recorded 
instrument of sasine, the object of the present section is to declare 
the date of registration to be equivalent to the date of recording an 
instrument of sasine. 


(b) Viz, 1696, c. 5, under which voluntary deeds on which 
sasine has been taken within sixty days of bankruptcy are reducible. 


(c) Viz. 54 Geo. III. ¢. 137 (the old Bankruptcy Act). 
(d) Viz., 19 and 20 Vict. c. 79 (the Bankruptcy Act of 1856), 
(e) In the appropriate register of sasines. 


(f) As to the variety of writs included in the terms “ convey- 
ance” and “ deed,” see interpretation clause (section 3, paragraph 7), 
ante, p. 6. 


149. Deeds and Instruments may be partly written 
and partly printed or engraved (a).—All deeds and 
conveyances, and all documents whatever mentioned 
or not mentioned in this Act, and whether relating or 
not relating to land having a testing clause may 
be partly written and partly printed or engraved or 
lithographed: Provided always, that in the testing 
clause the date, if any, and the names and designations 
of the witnesses, and the number of the pages of the 
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deed or conveyance or document, if the number be 
specified (b), and the name and designation of the 
writer of the written portions of the body of the deed 
or conveyance or document shall be expressed at 
length (c), and all such deeds, conveyances, and docu- 
ments shall be as valid and effectual as if they had 
been wholly in writing: Declaring that no such deeds, 
conveyances, and documents executed prior to the 
commencement of this Act (d) shall be challengeable on 
the ground that the name of the writer of the written 
portions of the testing clause is not mentioned (¢). 


(a) This section re-enacts, with some additions and one omission, 
the provisions of 21 and 22 Vict. c. 76, sec. 34, which took effect from 
and after Ist October 1858, as extended to writs relating to lands 
held burgage by 23 and 24 Vict. c. 143, sec. 20, which took effect 
from and after lst October 1860. The additions consist in (1) the 
insertion of the words “ whether relating or not relating to land,” (2) 
the insertion of the words “ or lithographed,” and (3) the declaration 
at the end of the section. The prior enactments required that the 
name and designation of the writer of the written portions of the 
testing clause should be stated, but this requirement has been pur- 
posely omitted in the present section. 

The object of this section is to authorize the use of printed, en- 
graved, or lithographed forms, the blanks in which may be filled up 
in writing. 


(b) The number does not require to be specified where the deed 
consists of only one sheet ; see Bell’s Lectures, Ist ed., p. 58. 


(c) Section 38 of the Conveyancing Act relaxes the strict rules 
of the law of Scotland as to the execution and authentication of pro- 
bative deeds; but it would not be prudent to regard that section as 
repealing this proviso. The probative character of deeds partly 
writien, engraved, or lithographed rests upon the present section, 
which applies only to documents with a testing clause, and which 
requires the particulars here specified to be mentioned in the testing 
clause. Under section 39 of the Conveyancing Act, however, such 
deeds, if bearing to be attested by two witnesses subscribing, may, it 
is thought, be set up, notwithstanding the omission of these particu- 
lars, on proof that they were subscribed by the granter and wit- — 
nesses. 

The Companies Act of 1862 and section 56 of the Conveyancing 
Act contain exceptional provisions as to company deeds. 


(d) Viz., 31st December 1868. 


(e) This declaration, retrospective in its operation, was added in 
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case the requirements of the former statutes on this subject should 
have been accidentally overlooked, seeing that im ordinary deeds it 
was sutlicient to name and design the writer of the body of the deed. 


150. Debts affecting Lands exchanged for other 
Lands to affect such other Lands in lew thereof (a).— 
When any lands disponed before or after the com- 
- mencement of this Act, under the authority of an Act 
of Parliament (b), in excambion for other lands, are 
burdened with debts, the lands so disponed shall, from 
and after the date of registration, whether before 
or after the commencement of this Act, in the appro- 
priate register of sasines of the contract or deed of ex- 
cambion of such lands, be freed and disburdened of 
such debts so far as previously affecting the same, and 
shall be burdened with the debts, if any, which pre- 
viously affected the lands acquired in exchange for the 
same, in the order of preference in which such debts 
were a burden upon such last-mentioned lands: Pro- 
vided always, in the case of excambions after the 31st 
day of December 1868 (c), and before any such ex- 
cambion is authorized (in addition to such procedure 
as may be prescribed by such Act) such intimation as 
the Court of Session may consider necessary shall be 
made to all creditors having interest (d), and such 
creditors shall be entitled to state any objections 
thereto, of which the Court shall judge: Provided 
also, that in such contract or deed of excambion, 
whether executed before or after the commencement 
of this Act, or in a schedule subscribed as relative 
thereto, and declared to be part thereof, and recorded 
(c) therewith, there have been or shall be (/) set forth 
as to each of the said debts the following particulars ; 
namely, the amount of the debt, the date of recording 

e) the writ by which its constitution was originally 
published, the register in which the same was so pub- 
lished, the name and designation of the original credi- 
tor, and, if the debt has been transferred, the name 
and designation of the creditor understood to be in 
right thereof for the time, and the date of recording (e) 
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the writ whereby his right was published, and the 
register in which the same was so published : Provided 
further, that in such contract or deed of excambion 
such debts have been or shall be (f) expressly de- 
clared to burden the lands to which the same are 
transferred as aforesaid. 


(a) This section re-enacts, with verbal alterations, 23 and 24 Vict. 
c. 143, sec. 28, which took effect from and after 1st October 1860. 

Its object is to facilitate excambions where one or both of the 
estates are entailed and burdened with debts. 


(6) Either a private estate Act or any of the entail statutes, 
viz.. 10 Geo. III. c. 51; 6 and 7 Will IV. c. 42; 4 and 5 Vict. 
c. 24; 11 and 12 Vict. c. 36; 16 and 17 Vict. c. 94; and 38 and 


Page 280,end of 389 Vict. c. 6l. 
note (4). rhee | 


He Rea “ (c) That is to say, after the commencement of this Act. 


(d) The petition should contain a prayer for service on any 
creditors, 


(e) In the appropriate register of sasines. 


(f) According as the excambion has taken place before or after 
the commencement of the present Act. 


151. Provisions for Lands held Burgage where no 
Burgh Register of Sasines is kept (a).—From and after 
the commencement of this Act, and during the period 
to which the rights of any town clerk appointed prior 
to the 8th day of March 1860 (b), in any burgh in 
which lands are held burgage, and no register of 
sasines is kept, extend under legal appointment, and 
no longer, no conveyance or deed of or relating to 
lands in such burgh held burgage, and which under 
the provisions of this Act shall come in place of any 
conveyance or deed which such town clerk would 
by law have been exclusively entitled to prepare (c) 
had the Act 23d and 24th Victoria, chapter 143 (d), or 
this Act, not been passed, shall, as regards such lands, 
be validly recorded in any register of sasines, unless 
the warrant of registration of such conveyance or 
deed shall be subscribed or endorsed with the signa- 
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ture of such town clerk, which signature he shall be 
bound to attach or endorse on receipt in respect 
thereof of one-half of the fees which would have been 
chargeable by him for the preparation of the convey- 
ance or deed which he would have been entitled to 
prepare as aforesaid, and of no other fees; but if the 
said conveyance or deed be prepared by him, he shall 
not be entitled, in respect of his signature as afore- 
said, to any other beyond the ordinary fees for 
preparing such conveyance or deed: Provided 
always, that in estimating the’ said fees the said con- 
veyance or deed which he would have been entitled 
to prepare as aforesaid, shall not be computed as of 
any greater length than the conveyance or deed 
signed by such town clerk. 


(a) This section re-enacts, with verbal alterations, 23 and 24 
Vict. c. 148, sec. 22, which took effect from and after 28th August 
1860. 

Its object is to provide for vested interests in fees payable under 
the old system to the town clerks of a few royal burghs in which, 
though the lands are held burgage, no burgh register of sasines is 
kept. The burghs referred to are, it is believed, Dornoch, Mussel- 
burgh, Anstruther Easter, Kilrenny, and Inverary. 

Section 25 of the Conveyancing Act abolishes the distinction 
between estates in land held feu and estates in land held burgage. 


(b) Viz. the date fixed by 23 and 24 Vict. c. 143, sec. 21, and 
section 153 of the present Act, in the case of burghs in which a 
register of sasines is kept. 


(c) Such as instruments of resignation and sasine, or of cognition 
and sasine. 


(d) Viz., “The Titles to Land (Scotland) Act, 1860.” 


152. Provisions for Lands in the Burgh of Paisley 
held by Booking Tenure (a).—All the provisions of 
this Act applicable to lands held by the ordinary 
burgage tenure shall be applicable also to lands in 
the burgh of Paisley (b) held by the peculiar tenure 
of booking; and all the provisions of this Act ap- 
plicable to resignation, and to instruments of sasine, and of resignation 
and sasine, and of cognition and sasine (¢), and registers of 
sasines, respectively, of lands (b) held burgage, shall be 
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applicable also to booking, and to instruments of resignation and 
booking (c), and to extract bookings, and to the register 
of booking, respectively, of lands in the said burgh of 


Paisley held by said tenure of booking: Provided always, 
that nothing in this Act contained shall prevent the constitution, transmis- 
sion, or completion of rights to lands held by the said tenure of booking by 
the forms competent prior to the passing of this Act (d). 


(a) This section re-enacts 23 and 24 Vict. ¢. 148, sec. 23, which 
took effect from and after 1st October 1860. 

Its object is to make the provisions of the Act as to lands held 
burgage equally applicable to lands held by the peculiar tenure of 
booking, as to which see Bell’s Lectures on Conveyancing, Ist ed., 
p. 120, 2d ed. p(y 

Section 25 of the Conveyancing Act abolishes the distinction 
between estates in land held feu and estates in land held burgage 
or by booking; but the registers of sasines are still kept separate. 


(6) Here read as inserted the words ‘ which immediately prior 
to Ist October 1874 were ;” see section 25 of the Conveyancing Act. 


(c) As to these now obsolete forms, see note (p) ante, p. 20, note 
(@) ante, p. 52, and note (b) ante, p. 271. 


(d) Under section 26 of the Conveyancing Act, conveyances of 
land previously held by booking tenure may be either in the forms 
allowed by the present Act or in those applicable to lands held by 
feudal tenure; but it is not necessary to insert in any such convey- 
ances a procuratory or clause of resignation, and such procuratory or 
clause, if inserted, is to be held pro non scripto. 


153. Fees of Town Clerks appointed prior to 8th 
March 1860 reserved, but no Town Clerks appointed 
after that date to have claims for Compensation for loss 
of Fees, &e. ().—No town clerk of any royal or other 
burgh in Scotland who has been appointed subsequent 
to the 8th day of March 1860 shall have any exclusive 
right or privilege of preparing or expeding any con- 
veyance or deed of or relating to land, or shall have 
any right to compensation in respect of any alterations 
affecting the rights, duties, or emoluments of town 
clerks which may be made by this Act, or any Act 
which may hereafter be passed: Provided always, that 
town clerks, whether sole or joint, who, according to 
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the law and practice prior to the 8th day of March 1860, 
were exclusively entitled to prepare instruments of 
sasine or of resignation and sasine in burgage subjects, 
shall, each during the period to which his rights shall 
extend under any legal appointment or agreement 
existing at the foresaid date, but no longer, be entitled 
to claim and receive from the person presenting for 
registration in the burgh register of sasines kept by 
such town clerk any conveyance or deed which, when 
recorded, will operate the effect of a recorded instru- 
ment of sasine or of resignation and sasine, such fees 
as, but no other fees than, he would have had right to 
draw and to appropriate to his own use and benefit in 
respect of the preparation and recording of the instru- 
ment of sasine or of resignation and sasine which, if 
this Act had not been passed, must have been recorded 
in the burgh register of sasines, in order to operate the 
like effect as the recording therein of such conveyance 
or deed; and the person recording such conveyance 
or deed in the said register of sasines shall be bound 
to pay such but no other fees to such town clerk in 
respect thereof: Provided always, that in estimating 
the said fees such instruments of sasine or of resigna- 
tion and sasine shall not be computed as of greater 
length than the writings actually recorded whereby 
such instruments of sasine or of resignation and sasine 
have been rendered unnecessary. 


(a) This section re-enacts, with slight verbal alterations, 23 and 
24 Vict. c. 143, sec, 21, which took effect from and after 1st October 
1860. 

Its object is to abolish the monopolies of town clerks in expeding 
instruments of sasine on lands held burgage, and to provide for 
vested interests in the fees payable therefor. 

Section 136 contains a similar enactment in regard to the fees 
payable to town clerks for heritable securities. 


154. Official Acts of Town Clerks and Keepers of 
Registers of Sasines not to be affected by their personal 


interests in recorded Writs (a).—It shall be competent 
for the town clerk of any burgh toexpede and record, and 
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for the keeper of any burgh or other register of sasines, 
reversions, &c., to record any conveyance or deed (5) 
in which such town clerk or keeper may be personally 
interested, either individually or as trustee for another 
or otherwise; and no conveyance or deed (b) expede 
or recorded prior to the date of the passing of this Act, 
or which may hereafter be expede or recorded, shall 
be challengeable or in any way affected by reason of 
personal interest in the town clerk or keeper of the 
register by whom the same has been expede or re- 
corded as aforesaid: Provided that this enactment 
shall not prejudice or affect any action or proceeding 


which may have been instituted prior to the passing 
of this Act. 


(a) This section re-enacts, with verbal alterations, 23 and 24 
Vict. c. 143, sec. 26, which took effect from and after lst October 
1860. 

Its object is to permit town clerks and keepers of registers 
of sasines to perform their official duties with reference to deeds 
and instruments in which they are personally interested. For- 
merly, when a town clerk required to obtain himself infeft, it was 
necessary for him to present a petition to the Court of Session for a 
warrant to some other person to act as town clerk pro hac vice in ex- 
peding infeftment—Duf v. Mags. of Elgin, 16th Jan. 1823, 2 8.117 
(N.E. 109). 


(b) See interpretation clause (section 3, paragraph 7), ante, p. 6. 


155. (a) Inhibitions to take effect from date of 
Registration of Notice, &c. (b).—It shall be competent, 
before or after execution of any inhibition, whether by 
separate letters or contained in a summons before the 
Court of Session, to register in the general register of 
inhibitions a notice thereof, setting forth the names 
and designations of the persons by and against whom 
the same is raised, and the date of signeting the same, 
in the form or as nearly as may be (c) in the form of 
Schedule (PP.) hereto annexed; and where any such 
inhibition and the execution thereof shall be duly 
registered in the general register of inhibitions not 
later than twenty-one days from the date of the regis- 
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tration therein of such notice thereof, such inhibition 
shall take effect from the date when such notice was 
registered as aforesaid, but otherwise only from the 
date of the registration of such inhibition and the 
execution thereof; and no inhibition shall have any 
effect against any act or deed done, committed, or 
executed prior to the registration of such notice there- 
of, or of such inhibition and the execution thereof, as 
the case may be. 


(a) This and the three following sections deal with inhibitions, 
and effect important improvements in the law and practice relating 
thereto. The Land Registers Act of 1868 deals with the registers 
of inhibitions and the officials connected therewith. Under section 
42 of the Conveyancing Act inhibitions prescribe in five years unless 
renewed. 


(6) This section is a new enactment, thus taking effect from and 
after 31st December 1868. 

Its object is to regulate the date from which inhibitions shall 
take effect, Formerly, provided inhibitions were registered in the 
register of inhibitions within forty days from the date of their pub- 
lication at the market cross, &c., they took effect from that date, thus 
rendering a search in the register of inhibitions insufficient for the 
purpose of ascertaining whether a proprietor had been inhibited. By 
the Land Registers Act (31° and 32 Vict. c. 64, sec. 16) and the 
Court of Session Act (31 and 32 Vict. c. 100, sec. 18) the old form 
of publication is dispensed with, registration in the general register 
of inhibitions being made equivalent to publication. The provisions 
of the former Act (sec. 16) are that ‘“ The particular registers of inhibi- 
“ tions and interdictions throughout Scotland shall be discontinued, 
* and all diligences, executions, and other writings at present appro- 
“ priate to those registers, or any of them, shall be registrable only in 
“ the general register of inhibitions, which shall be the only competent 
‘‘ resister for the registration of inhibitions and interdictions ; and no 
‘¢ publication whatever of such diligences, executions, and other writ- 
‘ings, other than registration in said general register of inhibitions, 
“ shall in future be necessary, but such registration shall for all pur- 
“« noses whatsoever have all the legal effect of the publication at present 
‘in use.” And the latter Act (sec. 18) provides that “It shall be com- 
“ netent to insert in the will of a summons passing the signet a warrant 
«‘ of inhibition, which shall have all the like force and effect as letters 
‘¢ of inhibition in the form in use at the passing of this Act; and such 
“ warrant shall be as nearly as may be in the following form :— 

* ¢ And also that ye lawfully inhibit the said 
©¢ personally or at his dwelling-place, if within Scotland, and if 
‘¢furth thereof, at the office of the keeper of the record of edictal 
“ ¢ citations at Edinburgh, from selling, burdening, disponing, alien- 


a 


a 
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“ating, or otherwise affecting his lands or heritages, to the pre- 
‘ ¢judice of the pursuer ; and that ye cause register this summons | 
«Cand execution hereof in the general register of inhibitions at 
«<¢ Rdinburgh for publication to our lieges.’ 


‘When warrant of inhibition is contained in the will of a sum- 
“ mons passing the signet, such warrant may be executed either at 
«the same time as the summons is served or at any time thereafter, 
“and it shall not be necessary to publish such warrants, or to 
“intimate letters of inhibition passing the signet, to the lieges 
“in any other way than by registration in the general register of 
“inhibitions ; and in registering, it shall be sufficient to register 
“the summons, including the warrant of inhibition, and the execu- 
“tion of such warrant, without registering any condescendence or 
“ note of pleas in law which may follow the summons, or where letters 
‘of inhibition are used, then such letters, with the execution thereof, 
“ shall be registered ; and from and after registration as aforesaid, the 
“inhibition, whether contained in a summons or by separate letters 
‘< of inhibition, shall be held to be duly intimated and published to 
‘¢ all concerned.” 

The present section introduces a short notice of inhibition, the 
registration of which is to be equivalent to the registration of the in- 
hibition itself, provided the notice is duly followed up in the manner 
here prescribed. The object of this enactment is to enable an inhi- 
bitor to gain the time which would otherwise be lost between the 
execution and the registration of an inhibition. 


(c) There must be no actual deviation from the form here pro- 
vided. 


SCHEDULE (PP.) 
Notice of Inhibition. 


Notice of letters of inhibition | 07 of summons con- 
taining inhibition, as the case may be|—A.B. [insert 
designation of the inhibitor] against C.D, | insert desig- 
nation of the inhibited |—Signeted | insert date of signet- 
ong |. 

E.F., W.S. [or 8.8.C.] Agent. 


156. Short Form of Letters of Inhibition (a).— 
Letters of inhibition may be in the form as nearly as 
may be (6) of the Schedule (QQ.) to this Act annexed ; 
and letters of inhibition in such form shall have all the 
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like force and effect as letters of inhibition in the form 
in use at the passing of this Act (c). 


(a) This section is a new enactment, thus taking effect from and 
after 31st December 1868. 

Its object is to provide a short form of letters of inhibition, while 
. leaving the old form still competent. 


(b) There must be no actual deviation from the form here pro- 
vided. 


(c) The following Act of Sederunt was passed on 18th November 
1871 :-— 


ACT OF SEDERUNT 
IN PURSUANCE OF 


The “ Court of Session Act, 1868,” and “ The Titles to Land Consoli- 
dation (Scotland) Act, 1868,” anent Inhibitions.—[ 18th Novem- 
ber 1871.] 


The Lords of Council and Session, in pursuance of the powers 
vested in them by the Act of Parliament 31 and 32 Vict. cap. 100, 
entitled “ An Act to amend the Procedure in the Court of Session 
and the Judicial Arrangements in the Superior Courts of Scotland, 
and to make certain changes in the other Courts thereof ;” and in 
pursuance of the powers vested in them by the Act of Parliament 
31 and 32 Vict. cap. 101, entitled ‘“‘An Act to consolidate the Sta- 
tutes relating to the Constitution and Completion of Titles to Herit- 
able Property in Scotland, and to make certain changes in the Law 
of Scotland relating to Heritable Rights,’ do hereby enact and declare 
as follows :— 


I. That the mode of obtaining warrants for signeting letters of 
inhibition in the form mentioned in section 156 and Schedule QQ. 
of the said last recited Act, shall be by production of a Frat ut Peti- 
tur duly obtained in the Bill Chamber, on a bill presented along 
with a proper ground of debt, or along with a depending summons 
upon which the inhibition is to be raised. 


II. That nothing herein contained shall apply to inhibition, on 
a warrant to inhibit contained in the will of a summons, in virtue of 
the powers conferred by section 18 of the ‘‘ Court of Session Act 
1868.” 

And the Lords appoint this Act to be inserted in the books of 
sederunt, and to be published in the usual manner. 


Joun Inauis, I.P.D. 


The reason why a warrant to inhibit contained in the will of a 
summons does not require a bill, is because the inhibition is in that 
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case sufficiently warranted by the summons passing thie signet. 
Where, however, the inhibition proceeds, not upon a warrant ina 
signeted summons, but upon a document of debt, a bill must still be 
presented in the Bill Chamber setting forth fully and explicitly all 
the grounds that justify the application for inhibition. Thus, in the 
case of Stevens v. Campbell, 28th June 1873, 11 Macph. 772, an 
inhibition was recalled in respect that the bill on which it pro- 
ceeded did not sufficiently set forth the circumstances, which were — 
the following :—The creditor in a bill of exchange which was dis- 
honoured at maturity received from his debtor two renewal bills, on 
the understanding that he was to be entitled to do such diligence on 
the original bill as might be necessary for his security. During 
the currency of the renewal bills, the creditor presented a bill in 
the Bill Chamber setting forth merely that he was the holder 
of the original bill, and that it had been dishonoured at maturity, 
and craving letters of inhibition, which were accordingly granted. 
A petition for recall having been presented by the debtor, the Court 
held that the creditor ought to have set forth not only the original 
pill but also the renewal bills, and to have averred that the debtor 
was vergens ad inopiam. The Lord President observed—‘t While a 
bill is said” (in the Act of Sederunt above quoted) “not to be 
necessary where the inhibition is to follow on a summons contain- 
ing warrant to inhibit, it seems clear that it is essential where the 
diligence proceeds on a document of debt. That being so, if the 
ground of debt be not simply a mere document of debt which is past 
due, then it is evident that the bill must bear some additional state- 
ment. If a bill accordingly be due at some future date, the state- 
ment that the debtor is vergens ad inopiam must be inserted before 
the creditor can obtain his diligence. In this case the bill for the 
letters of inhibition should have contained a full and explicit state- 
ment of the facts as they stood, especially seeing that they are by no 
means simple.” Diligence in security of a future debt is competent 
only where the debtor is, and is averred to be, vergens ad inopram, 
or in similar circumstances, such as in meditatione fuge ; and in such 
cases the creditor should proceed by a bill, so as to give the debtor 
an opportunity of answering the allegation that he is vergens ad in- 
opiam, &e.—Dove v. Henderson, 11th Jan. 1865, 3 Macph. 339 ; 
Symington v. Symington, 3d Dec. 1875, 3 Rettie 205. 


SCHEDULE (QQ.) 
Form of Letters of Inhibition (a). 


Victoria, dc. (b). —'To messengers-at-arms and 
others, our Sheriffs, greeting: Whereas it is humbly 
shown to us by our lovite A.B. [insert designation|, 
complainer, against C.D. [insert designation], that: | set 


“ae 
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forth as concisely as possible the document on which the 
inhibitor proceeds |: Our will is herefore, and we charge 
you, that ye lawfully inhibit the said C_D., personally 
or at his dwelling place if within Scotland, and if furth 
thereof at the office of the keeper of the record of 
edictal citations at Edinburgh, from selling, disponing, 
conveying, burdening, or otherwise affecting his lands 
or heritages (c) to the prejudice of the complainer ; 
and that ye cause register these our letters and execu- 
tion hereof in the general register of inhibitions at 
Edinburgh for publication to our lieges. Given under 
our signet at Edinburgh this day of in 
the year 


(a) Letters of inhibition may be used either on a liquid docu- 
ment of debt, such as a bill, or decree, or on a depending summons. 
But as a warrant of inhibition may now be inserted in the will of a 
summons (see note (b), ante, p. 285), letters of inhibition are seldom 
used on a depending summons. 


(b) The “ &.” stands for the words “ by the grace of God, of the 
United Kingdom of Great Britain and Ireland, Queen, Defender of 
the Faith ;” and these words must be engrossed in the letters of in- 
hibition to be signeted. 


(c) In the old form moveables were mentioned as well as herit- 
able estate, although the invariable practice restricted inhibition to 
the latter. 


157. No Inhibition to have effect against acqui- 
renda, unless in case of Heir under Kntail or other in- 
defeasible Title (a).—No inhibition to be recorded (6) 
from and after the 31st day of December 1868 (c) shall 
have any force or effect as against any lands to be ac- 
quired by the person or persons against whom such 
inhibition is used after the date of recording such 
inhibition, or of recording the previous notice thereof 
prescribed by this Act (d), as the case may be: Pro- 
vided always, that where such inhibition is used against 
a person or persons who shall thereafter succeed to any 
lands which, at the date of recording the inhibition or 


previous notice thereof, as the case may be, were 
T 
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destined to such person or persons by a deed of entail, 
or by a similar indefeasible title (¢), then and in that 
case such inhibition shall affect the said person or per- 
sons in so far as regards the lands so destined, and to 
which he or they shall succeed as aforesaid, but no 


further (/). 


(a) This section is a new enactment, thus taking effect from and 
after 31st December 1868. 

Its object is to prevent inhibitions from affecting heritable 
estate acquired by an inhibited person after the date of the inhibi- 
tion, unless such estate is destined to him by a deed of entail or 
other indefeasible title. Formerly inhibitions reached any heritable 
property subsequently acquired, provided the letters of inhibition 
were so expressed as to cover it, thus adding very much to the 
length of the searches required. 


(b) In the general register of sasines; see note (b), ante, p. 285. 
(c) Viz., the date of the commencement of this Act. 

(d) Viz., in section 155, ante, p. 284. 

(e) Such as an antenuptial contract of marriage. 


(f) The object of this provision is to prevent an heir of entail, 
&c., who has raised money on his indefeasible title, defeating his 
creditors by his acts after succeeding to the estate. 


158. Inhibitions on depending Summons to be re- 
called on Petition to Lord Ordinary (a).—From and 
after the commencement of this Act (b) it shall be 
competent to the Lord Ordinary in the Court of Ses- 
sion, before whom any summons containing warrant 
for inhibition shall be enrolled as judge therein, or 
before whom any action, on the dependence whereof 
letters of inhibition have been executed, has been or 
shall be enrolled as judge therein (c), and to the Lord 
Ordinary on the Bills in time of vacation (d), on the 
application of the defender or debtor by petition duly 
intimated to the creditor or pursuer, to which answers 
may be ordered, to recall or restrict such inhibition on 
caution, or without caution, and dispose of the ques- 
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tion of expenses (¢), as shall appear just; provided 
that his judgment shall be subject to the review of the 
Court by a reclaiming note duly lodged within ten 
days from the date thereof, 


(a) This section is a new enactment, thus taking effect from and 
after 31st December 1868. 

Its object is to provide a simple mode by which inhibition pro- 
ceeding on a warrant in a depending summons may be recalled or 
restricted, in the same manner as arrestments under 1 and 2 Vict. 
ce. 114, sec. 20 (the Personal Diligence Act). Previously the only 
competent mode was by presenting a petition to the Inner House. 

Under section 42 of the Conveyancing Act, inhibitions prescribe 
in five years, unless renewed by being registered again every five 
years. 


(d) Viz., 31st December 1868, 


(c) The present enactment applies only to cases where there is 
a depending summons containing a warrant of inhibition; in all 
other cases the petition for recall must still be presented to the 
Inner House. 


(d) If the cause has been removed by reclaiming note to the 
Inner House, the petition must still be presented to the Inner 
House. In the case of Greig, 20th July 1866, 4 Macph. 1103, a 
petitioner prayed the Inner House to remit to the Lord Ordinary on 
the Bills in vacation to recall an inhibition; but the Court refused 
to do so, on the ground that this was not one of the matters on 
which the nobzle offictum of the Court could be exercised by the 
Lord Ordinary on the Bills in vacation. This, however, was prior 
to the present enactment; and it is thought that the Court will 
not now refuse to make such a remit where it is important to have 
an inhibition recalled before the next session of the Court. 


(e) The question of expenses should be disposed of, or at least 
reserved, in the petition process ;—Dobie v. Duncanson, 18th June 
1872, 10 Macph. 810. 


159. Lntigiosity not to begin before date of registra- 
tion of Notice of Summons (a).—It shall be competent 
to register in the general register of inhibitions a 
notice of any signeted summons of reduction of any 
conveyance or deed of or relating to lands (), and in 
the register of adjudications a notice of any signeted 
summons of adjudication or of constitution and adjudi- 
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cation combined for debt or in security or in imple- 
ment (c), which notice shall set forth the names and 
designations of the pursuer and defender of such action 
and the date of signeting such summons in the form or 
as nearly as may be (d) in the form of Schedule (RR.) 
hereto annexed; and no summons of reduction, con- 
stitution, adjudication, or constitution and adjudica- 
tion combined, shall have any effect in rendering 
litigious the lands to which such summons relates, 
except from and after the date of the registration of 
such notice. 


(a) This section is a new enactment, thus taking effect from and 
after 3lst December 1868. 

Its object is to alter the date at which an action may render 
lands litigious—that is to say, secure the pursuer against the voluntary 
deeds of the proprietor. Previously, the mere execution of a 
summons to attach the lands of a debtor, or to annul a person’s title 
to an estate, created litigiosity, although third parties transacting 
onerously and in bona fide with the debtor or apparent owner could 
not discover by searching the records that there was any such 
impediment. The present enactment remedies this defect in our 
system of registration, by making it necessary to register a notice of 
any summons that is to have the effect of creating litigiosity. 

Section 155 (supra, p. 284), contains a similar enactment as to 
litigiosity arising from the execution of inhibition. 


(b) Including all heritable subjects, securities, and rights ; see 
interpretation clause (section 3, paragraph 18), ante, p. 8. 


(c) As to actions of adjudication, and of constitution and adjudi- 
cation, see sections 59 to 62, ante, p. 137 et seg. 


(d) There must be no actual deviation from the form here 
prescribed, 


SCHEDULE (RR.) 
Notice of Summons of Reduction, Adjudication, ce. 


Notice of summons of reduction | or of adjudication, 
or of constitution and adjudication, as the case may be. 
—A.B. [insert designation of pursuer| against C.D. 
[insert desiqnation of defender |,—Signeted [insert date 
of signeting |. 

ELF., W.S. or s.8.C.] Agent. 
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160. Right to Heirship Moveables abolished (a).— 
From and after the passing of this Act no heir of line 
of a party deceased shall be entitled to claim in that 
character any portion of the moveable estate of such 
predecessor as heirship moveables, such claim being 


hereby abolished. 


(a) This action is a new enactment, taking effect from and after 
the passing of the Act, viz., 3lst July 1868. 

Heirship moveables were the best of certain kinds of moveable 
goods to which an heir of line was entitled “from the presumed 
intention of the deceased that his principal dwelling-house, and the 
farm which he kept in his own natural possession for the use of his 
family, might go to the heir not quite dismantled by the executors.”— 
Ersk. iii. 8, 17. 


161. Judgment of Lord Ordinary on the Bills 
subject to review of Inner House, and Judgments in 
certain cases to be final (a).—Any judgment pro- 
nounced by the Lord Ordinary (b) in virtue of this 
Act shall be subject to review by a reclaiming note in 
ordinary form; and the judgment of either Division 
of the Court upon such reclaiming note, or upon any 
advocation or (c) appeal, shall be subject to review by 
appeal to the House of Lords, or in any other com- 
petent mode or form; but the judgments of the Lord 
Ordinary and of the Court respectively, if not so 
brought under review, and whether the same shall 
have been pronounced in absence of the respondent or 
not, shall be final, and not subject to review in any 
mode or form whatever (d); provided always, that the 
judgments of the Lord Ordinary in petitions relating 
to the forfeiture or relinquishment of superiority under 
this or any of the repealed Acts, if not so brought under 
review, and the judgment of either Division of the Court 
of Session upon a reclaiming note against such judg- 
ment of the Lord Ordinary, whether such judgment 
shall have been pronounced in absence of the respond- 
ent or not, shall be final and conclusive, and not sub- 
ject to review in any mode or form whatever (e) ; and 
it shall be competent to the Lord Ordinary, or to either 
Division of the Court reviewing any judgment of the 
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Lord Ordinary, if it shall appear to him or them to be 
just in the whole circumstances of the case, to find and 
decern in ordinary form for the expenses of any pro- 
ceedings. 


(a) This section re-enacts, with slight alterations, the provisions 
of 10 and 11 Vict. c. 47, sec. 20, which took effect from and after 
15th November 1847, as regards procedure in services of heirs, and 
10 and 11 Vict. c. 48, sec. 20, which took effect from and after 30th 
September 1847, as regards procedure in forfeiting superiorities, and 
in actions of constitution and adjudication; and it extends these 
provisions to all judgments pronounced by the Lord Ordinary in 
virtue of this Act, such as in the adjustment of Crown charters. 

Its object is merely to regulate the procedure in bringing under 
review judgments pronounced under and in terms of the provisions 
of the Act. 


(b) Including the Lord Ordinary on the Bills. 
(c) The process of advocation is now abolished by section 64 of 
the Court of Session Act of 1868 (31 and 32 Vict. c. 100). 


(d) Of course the respondent must receive due intimation of the 
proceedings. The use of the word “respondent” in this clause 
restricts the enactment to the case of a respondent in an advocation, 
appeal, or reclaiming note. No finality, therefore, is conferred by 
this clause on decrees in absence pronounced by the Lord Ordinary. 


(e) Petitions for the forfeiture or relinquishment of superiorities 
are now incompetent ; see note (a), ante, p. 201. This clause must 
therefore be read as applying only to judgments pronounced prior to 
Ist October 1874. 


162. Court of Session may fix and regulate Fees (a). 
—It shall be lawful for the Court of Session from time 
to time to pass Acts of Sederunt fixing and regulating 
the fees payable to town clerks and keepers of regis- 
ters of sasines in burghs for and with respect to all 
deeds, conveyances, and proceedings under this Act, 
and the recording of the same; and the said Court 
may either make a general table of fees which shall be 
applicable to all the burghs in Scotland, or may make 
special tables of fees which shall be applicable to any- 
one or more of such burghs, as they think fit; and the 
tables of fees applicable to each burgh shall come into 
operation on the death, resignation, or removal of any 
town clerk of such burgh who was appointed prior to 


the 8th day of March 1860; and it shall not be lawful 
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for any town clerk, or the keeper of the register of 
sasines of any burgh, who shall have been appointed 
after the said 8th day of March 1860, to demand or 
receive any higher fees for or in respect of any deeds 
or conveyances or proceedings under this Act, or the 
recording thereof, than the fees specified in the table 
which for the time shall be applicable to such burgh ; 
and the said Court may meet for the purpose of passing 
and may pass all such Acts of Sederunt and Rules of 
Court as they deem proper for carrying into effect the 
purposes of this Act, and that either during session or 
vacation, and may from time to time repeal Acts of 
Sederunt and Rules of Court, or alter such Acts and 
rules of Court and tables of fees: Provided, that all 
Acts of Sederunt and Rules of Court passed under the 
authority of this Act shall, within one month after the 
date thereof, be transmitted by the Lord President of 
the said Court to one of Her Majesty’s principal Secre- 
taries of State, that the same may be laid before both 
Houses of Parliament; and until such Act or Acts or 
Rule or Rules of Court shall be passed, all Acts of 
Sederunt and Rules of Court now in force passed under 
the authority of any of the Acts of Parliament hereby 
repealed, and all tables of fees thereby sanctioned, 
shall remain in force as Acts of Sederunt, Rules of 
Court, and tables of fees for the purposes of this Act. 


(a) This section consolidates the provisions of the Acts now re- 
pealed, as to the fees payable to town clerks, viz., 8 and 9 Vict. ¢. 
31, sec. 11; 10 and 11 Vict. c. 50, sec. 12; and 23 and 24 Vict. c. 
148, sec. 24; and also various enactments giving power to the 
Court of Session to pass Acts of Sederunt in order to carry into effect 
the purposes of the Acts, viz., 10 and 11 Vict. c. 47, sec. 28; 10 
and 11 Vict. c. 48, sec. 21; 10 and 11 Vict. c. 49, sec. 11; and 10 
and 11 Vict. c. 51, sec. 28. 

The Acts of Sederunt now in force in virtue of this enactment 
have been already quoted or referred to under the appropriate sec- 
‘tions of this Act. 


163. Old Forms of Conveyances may be used (a).— 
Nothing contained in this Act shall prevent the con- 


stitution, transmission, completion, or extinction o 


Page 295, end of 
note (a). 

By Ae of Sede- 
runt of 4th Jul 
1882, the Caae of 
Session, in exer- 
cise of the powers 
conferred upon 
them by the 
above section, en- 
acted and declar- 
ed that ‘From 
and after the rst 
October 1882, 
there shall be a 
uniform scale of 
registration fees 
mopabluie to” tne 


ceepers of the 
Registers in all 
yurghs, and that 
he scale shall be 
rra(luated ac- 
cording to the 
ralue of the pro- 
erty, or the 
mount in a deed 
yf security, as 
ollows: — Sor 
very page of 200 
vords or under. 
And in addition, 
‘or the writ and 
ertificate — Not 
-xceeding £50,— 
2S.) 28. 6d.; above 
£50, but not ex- 
eeding 4100,— 
2s. 38. 6d.; above 
£100, but not ex- 
seeding £500,— 
ses. | Above 
£500, but not ex- 
seeding £1000,— 
25. 3d., 5s-; above 
£1000, but not ex- 
seeding £20c0,— 
25. 6d., 55.; above 
£2000, but not 
=xceeding £5000, 
—2s. 6d., 7s. 6d. ; 
above £5000,— 
Seom7Se Od. 
Where the writs 
themselves do not 
show the value of 
the property, a 
statement of the 
value, and show- 
ing how the value 
is ascertained, 
dated and signed 
by the agent in 
giving in the writ, 
must be indorsed 
on it, otherwise 
the maximum 
rate shall be 
charged, viz., 35. 
per page, and 
qs. 6d. for the 
certificate. The 
statement of value 
shall be accom- 
panied by a docu- 
ment or docu- 
ments instructing 
its accuracy, such 
as a certified ex- 
cerpt from the 
Valuation Roll, 
&e. 

“Tt is further 
declared that this 
Act of Sederunt 
does not apply to 
the case of any 
Town-Clerk who 
was appointed 
prior to the 8th 
day of March 
1860.” 
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land rights, or of securities affecting lands, in the 
forms which were in use or competent for these pur- 
poses prior to the passing of the Acts herebyrepealed (b), 
except in so far as such prior forms are hereby ex- 
pressly abolished (c); and, notwithstanding the repeal 
of the said Acts, the same shall be held to be still in 
force so far as regards any reference which may be 
made to them or any of them in any statute not hereby 
repealed, and to the effect of giving full effect to such 
reference (d). 
_ (a) This section is, in point of form, a new enactment, but it 
only carries out the provisions of the Acts now repealed, which in 
most cases introduced improved forms without rendering the old 
forms incompetent. 

The Conveyancing Act, however, has expressly abolished many 
old forms, and has also indirectly rendered incompetent or super- 
seded many more. The mode in which the various sections of the 


present Act have been printed shows the nature and extent of the 
alteration thus effected. 


(b) As to the Acts repealed, see section 4, ante, p. 9. 

(c) The forms expressly abolished by the present Act are brieves 
of service and the procedure under them (see ante, p. 90), letters of 
charge in actions of constitution and adjudication (see ante, p. 138), 
and signatures in Exchequer and relative procedure (see ante, p. 145). 


(d) For example, in the Registration of Leases Act of 1857 (20 
and 21 Vict. c. 26, sec. 20). 


SCHEDULES REFERRED TO IN THE 
Forecorne Act. 


SCHEDULE (A.) No. 1. Printed ante, p. 12. 
No. 2. Printed ante, p. 14. 
SCHEDULE (B.) No. 1. Printed ante, p. 28. 


No. 2. Printed ante, p. 28. 


SCHEDULE (C.) Printed ante, p. 36. 

‘SCHEDULE (D.) Printed ante, p. 38. 

SCHEDULE (E.) Printed ante, p. 39. 
) 


SCHEDULE (F.) No. 1. 


No. 2. 


Printed ante, p. 42. 
Printed ante, p. 42. 


® 


SCHEDULES REFERRED TO. 


SCHEDULE (G.) 
SCHEDULE (H.) 


SCHEDULE (L) 
SCHEDULE (J.) 
SCHEDULE (K.) 
SCHEDULE (L.) 
‘SCHEDULE (M.) 


SCHEDULE (N.) 
SCHEDULE (0.) 
SCHEDULE (P.) 
SCHEDULE (Q) 
SCHEDULE (R.) 


SCHEDULE (S.) 
SCHEDULE (T.) 


SCHEDULE (U.) 


SCHEDULE (V.) 


SCHEDULE (W.) 


SCHEDULE (X.) 


Printed ante, p. 45. 


No. 1. Printed ante, p. 
No. 2. Printed ante, p. 
No. 3. Printed ante, p. 


Printed ante, p. 53. 
Printed ante, p. 56. 
Printed ante, p. 58. 
Printed ante, p. 62. 
iNorel 
No. 2. 
Printed ante, p. 78. 
Printed ante, p. 86. 
Printed ante, p. 95. 


Printed ante, p. 


Printed ante, p. 96. 
iN Oe 
No. 2. 
Printed ante, p. 148. 


No. 1. Printed ante, p. 
No. 2. Printed ante, p. 
No, 3. Printed ante, p. 
No. 4. Printed ante, p. 
No. 1. Printed ante, p. 
No. 2. Printed ante, p. 
No. 1. Printed ante, p. 
No. 2. Printed ante, p. 
No. 3. Printed ante, p. 
No. 4. Printed ante, p. 
No. 1. Printed ante, p. 
No. 2. Printed ante, p. 
No. 8. Printed ante, p. 
No. 1. Printed ante, p. 
No. 2. Printed ante, p. 
3. 


No. 


Printed ante, p. 


Printed ante, p. 


Printed ante, p. 


Printed ante, p. 
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SCHEDULE (Y.) No. 
No. 
No 
No. 
SCHEDULE (Z.) No. 
No. 
SCHEDULE (AA.) No. 
No. 
No. 
SCHEDULE (BB.) No. 
No. 
No. 
SCHEDULE (CC.) No. 
No. 
No. 


ie 


Cig ROS OS ENS OOS PO ae aS Ee he 


Printed ante, p. 207. 
Printed ante, p. 208. 
Printed ante, p. 208. 
Printed ante, p. 209. 
Printed ante, p. 209. 
Printed ante, p. 210. 
Printed ante, p. 204. 
Printed ante, p. 204. 
Printed ante, p. 205. 
Printed ante, p. 212. 
Printed ante, p. 212. 
Printed ante, p. 213. 
Printed ante, p. 215. 
Printed ante, p. 215. 
Printed ante, p. 217. 


SCHEDULE (DD.) Printed ante, p. 226. 
SCHEDULE (EE.) Printed ante, p. 226. 


SCHEDULE (FF.) No. 1. 
No. 2. 
No, 3: 
Printed ante, p. 242. 
Printed ante, 244. 
Printed ante, p. 246. 


SCHEDULE (GG.) 
SCHEDULE (HH.) 
SCHEDULE (I1.) 
SCHEDULE (JJ.) 
SCHEDULE (KK.) 
SCHEDULE (LL.) 
SCHEDULE (MM.) 


Printed ante, p. 2 
Printed ante, p. 236. 
2 


Printed ane, p. 


Printed ante, p. 249. 
Printed ante, p. 250. 
Printed ante, p. 87. 

Printed ante, p. 256. 


SCHEDULE (NN.) Printed ante, p. 258. 


SCHEDULE (00.) 
SCHEDULE (PP.) 


Printed ante, p. 260. 
Printed ante, p. 286. 


SCHEDULE (QQ.) Printed ante, p. 288. 
SCHEDULE (RR.) Printed ante, p. 292. 
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37 & 38 VICTORIA, 
CHAP: 94. 


An Act to amend the Law relating to Land Rights 
and Conveyancing, and to facilitate the Transfer 
of Land, in Scotland. 7th August 1874. | 


|“ The Conveyancing (Scotland) Act, 1874.”] 


WHEREAS it is expedient to amend the law relating 
to land rights and conveyancing (qa), and to facilitate 
the transfer of land, in Scotland (0) : 

Be it therefore enacted by the Queen’s most Ex- 
cellent Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the 
authority of the same, as follows :— 


(a) The provisions of the Act as to conveyancing are not re- 
stricted to deeds relating to land. Thus sections 38, 39, and 41, 
which deal with the execution of deeds, are expressly applicable to 
all deeds, ‘‘ whether relating to lands or not ;” while both section 40, 
which provides that every holograph writing of a testamentary 
character is to be presumed to have been executed of the date it 
bears, and section 56, which regulates the execution of deeds by 
companies registered under the Acts of 1862 and 1867, are clearly 
applicable to deeds relating to moveables as well as to deeds relating 
to land. 


(b) Almost every section of the Act effects a considerable change 
on the previous law and practice. The most important sections are 
—(1) section 4, which abolishes charters and writs by progress, and 
makes infeftment equivalent to entry with the superior; (2) sec- 
tion 9, which vests in every heir entitled to succeed to lands a 
personal right thereto, by his mere survivance of the person to 
whom he is entitled to succeed ; (8) sections 15, 16, 17, 18, and 19, 
which render the redemption or commutation of uncertain casualties 
compulsory on superiors, and section 23, which abolishes such 
casualties in future feus; (4) section 25, which abolishes the dis- 
tinction between burgage and feudal subjects; (5) section 34, which 
shortens the period of the positive prescription as to titles to land ; 
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and (6) sections 38 and 39, which relax the strict formalities pre- 
viously required in the execution and authentication of deeds. 


1. Short title. —This Act may be cited for all pur- 
poses as ‘‘ The Conveyancing (Scotland) Act, 1874 (@). 


(a) Sections 62, 63, 64, and 65 of the Act stand in a peculiar 
position as regards citation, as they not only repeal various sections 
of the Consolidation Act of 1868, but also substitute amended sec- 
tions which are to be deemed and taken to be sections of the latter 
Act. The proper mode of citing these sections is therefore the 
following :— 

Section 62 of “The Titles to Land Consolidation (Scotland) Act, 
1868,” and section 4 of ‘The Titles to Land Consolidation (Scot- 
land) Amendment Act, 1869,” as repealed and re-enacted by sec- 
tion 62 of “ The Conveyancing (Scotland) Act, 1874.” 

Section 125 of ‘The Titles to Land Consolidation (Scotland) 
Act, 1868,” as repealed and re-enacted by section 63 of ‘ The Con- 
veyancing (Scotland) Act, 1874.” 

Section 127 of “The Titles to Land Consolidation (Scotland) 
Act, 1868,” as repealed and re-enacted by section 64 of “‘ The Con- 
veyancing (Scotland) Act, 1874.” 

Section 129 of “ The Titles to Land Consolidation (Scotland) 
Act, 1868,” as repealed and re-enacted by section 65 of “ The Con- 
veyancing (Scotland) Act, 1874.” 


2. Commencement of Act.—This Act shall, except 
where otherwise provided (a), come into operation on 
the Ist day of October 1874, which date is herein-after 
referred to as the commencement of this Act. 


(a) Section 27, which renders the word ‘“‘dispone” no longer 
essential in any conveyance of heritage, takes effect at an earlier 
date than the commencement of the Act, as it is made applicable to 
all deeds coming into operation after the passing of the Act., viz., 
7th August 1874. Section 34, which shortens the period of the 
positive prescription, is the only part of the Act the operation of 
which is postponed, that section not being pleadable in any action 
commenced prior to lst January 1879. 

Several of the provisions of the Act are retrospective in their 
operation. ‘Thus section 11 provides that an error as to the character 
in which an heir is entitled to succeed shall not invalidate his title, 
whether made up before or after the commencement of the Act. Under 
section 25, the titles of feus granted before the commencement of the 
Act are unchallengeable on the ground that they were of land held 
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by burgage tenure, or that such titles have been recorded in the 
burgh register of sasines. Under section 29, titles made up before 
the commencement of the Act are not challengeable on the ground 
that two or more general dispositions have been used as connecting 
links, or that a general disposition forming part of the series does 
not contain a clause of assignation of writs. Under section 31, a 
general service to a person who died infeft is assimilated to a mortis 
causa general disposition, though such service has been expede prior 
to the commencement of the Act, provided the heir expeding it was 
alive at that date. Under section 51, a notarial instrument expede 
on an English or Irish will prior to the commencement of the Act is 
not challengeable on the ground that there was presented to the 
notary, not the will itself, but only the probate or an exemplification 
thereof. Section 52 renders decrees of service dated before the com- 
mencement of the Act unchallengeable on certain grounds. Sec- 
tion 53 secures from challenge notarial instruments expede on herit- 
able securities under section 19 of the Consolidation Act, whether 
before or after the commencement of the present Act. Section 54, 
which prevents a recorded deed or instrument being challenged on 
the mere technical ground that there are erasures in the record, 
appears to be retrospective in its operation. Section 55 contains a 
clause with retrospective effect with reference to the rights of herit- 
able creditors already in possession under their securities. Under 
section 61, it is not competent to object on certain grounds to any 
specification and reference to any particular description of lands con- 
tained in any deed or instrument recorded prior to the commence- 
ment of the Act. 

Lastly, sections 62, 63, 64, and 65 substitute amended sections 
in place of repealed sections of the Consolidation Act, and declare 
that the sections so substituted shall be deemed and taken to be the 
original sections. These sections therefore are retrospective in their 
operation, drawing back to the commencement of the Consolidation 
Act, viz., 31st December 1868. 


3. Interpretation (a).—The following words and 
expressions in this Act shall have the several meanings 
hereby assigned to them; that is to say, 

(1) “Land” or “lands” shall include all subjects 
of heritable property which are or may be held 
of a superior according to feudal tenure, or 
which prior to the commencement of this Act 
have been or might have been held by burgage 

; tenure, or by tenure of booking: _ 

(2) “Estate in land” shall mean any interest in 
land, whether in fee, liferent, or security, and 
whether beneficial or in trust, or any real burden 
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on land, and shall include an estate of supe- 
riority : 

(3) “Superior” shall include the Crown, the Prince 
and Steward of Scotland, and all subject supe- 
riors, and shall also include mid-superiors; 
“ superiority ” shall include mid-superiority : 

(4) “ Conveyance” and “deed” and “ instrument” 
shall each have the meaning attached thereto 
by “The Titles to Land Consolidation (Scot- 
land) Act, 1868,” and “The Titles to Land 
Consolidation (Scotland) Amendment Act, 
1869” (b), and shall also, when used in this 
Act, include all the deeds, instruments, decrees, 
petitions, and writings specified in this Act; and 
the words “heritable securities” and “ securi- 
ties” shall have the meaning attached thereto 
by the said recited Acts (c), and shall also, 
when used in this Act, include real burdens 
and securities by way of ground annual: 

(5) “Infeftment” shall include every title to an 
estate in land requiring and admitting of infeft- 
ment which is duly recorded in the appro- 
priate register of sasines: 

(6) “Feu” shall include “ blench,” and “ feu-duty ” 
shall include “ blench-duty : ” 

(7) “Casualties” shall include the relief duty pay- 
able on the entry or succession of an heir, the 
composition or other duty payable on the entry 
of a singular successor, whether by law or 
under the conditions of the feu, and all pay- 
ments exigible in lieu of such duties and com- 
positions, and all periodical fixed sums or quan- 
tities which may be stipulated for under this - 
Act: 

(8) “Sheriff” shall include steward, sheriff substi- 
tute, and steward substitute. 


(a) The paragraphs into which this section is divided are not 
numbered in the Act itself, but for facility of reference they are here 
printed with consecutive numbers prefixed to them. 

The following is a list, alphabetically arranged, of the words 
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above interpreted, with a numeral appended to each showing the 
No. of the paragraph in which the interpretation is given, 


Casualties, 7. Infeftment, d. 
Conveyance, 4. Instrument, 4, 

Deed, 4. Land or lands. 1. 
Estate in land, 2. Securities, 4. 

Feu, 6. Sheriff, 8. 

Feu-duty, 6. Superior, superiority, 3. 


Heritable securities, 4. 


(5) As to the meaning attached to the words “conveyance,” 
“deed,” and “instrument” by the Acts here referred to, see 
section 3 of the Consolidation Act, paragraphs 7 and 9, ante, pp. 6 
aud 7. 


(c) as to the meaning attached to the words ‘ heritable securi- 
ties” and “securities” by the Acts here referred to, see section 3 
of the Consolidation Act, paragraph 10, ante, p. 7. 


4, (a) When lands (b) have been feued, whether 
before or after the commencement of this Act,— 

(1) Renewal of investiture abolished (c).—It shall 
not, notwithstanding any provision, declara- 
tion, or condition to the contrary in an 
statute in force at the passing of this Act (d), 
or in any deed, instrument, or writing, whether 
dated before or after the passing of this Act, 
be necessary, in order to the completion of the 
title of any person having a right to the lands 
in whole or in part, whether such right shall 
have been acquired by succession, bequest, 
gift, or conveyance (e), that he shall obtain 
from the superior (/) any charter, precept, or 
other writ by progress; and it shall not be 
competent for the superior (f/f) in any case to 
grant any such charter, precept, or other writ 
by progress (g): Provided always, that nothing 
in this Act contained shall prevent the grant- 
ing (h) of charters of novodamus (2) or precepts 
or writs from Chancery (£) or of clare constat 
(/), or writs of acknowledgment (im) : 


1 The object of this important section is to abolish the feudal 
system as far as regards the renewal by superiors of their vassals’ 
investitures, without however impairing any substantial right pre- 
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viously competent to either superior or vassal in consequence of 
such renewal. ‘The section is divided into four sub-sections, which 
are here annotated separately. 


(b) Under the interpretation clause (section 3, paragraph 1), 
ante, p. 301, “lands” include “all subjects of heritable, property 
‘« which are or may be held of a superior according to feudal tenure, 
“ or which prior to the commencement of this Act have been or 
“might have been held by burgage tenure, or by tenure of 
“pooking;” and section 25 abolishes the distinction between 
estates in land held burgage and estates in land held feu. The 
provisions of this section are therefore applicable to every case in 
which there are separate estates of superiority and property in the 
same subjects. 


(c) The object of this sub-section is to abolish the necessity, 
under which a person acquiring right to a feudal estate was pre- 
viously laid, of resorting to the superior for an entry or renewal of 
the investiture, and to render incompetent (with a few exceptions) 
the deeds used to effect such entries. 


(d) Viz., 7th August 1874. The statutes referred to are chiefly 
private Acts of Parliament with reference to entailed estates. 


(e) The word conveyance includes, inter alia, decrees, warrants 
to make up titles, &c.; see interpretation clause (section 38, para- 


graph 4), ante, p. 302. 


The word “superior” includes the Crown, the Prince and 
Steward of Scotland, all subject superiors, and also mid-superiors ; 
see interpretation clause (section 3, paragraph 3), ante, p. 302. 


(g) The charters, precepts, and other writs by progress here 
abolished are charters of resignation, charters of confirmation 
charters of resignation and confirmation, charters of cunainatio’ 
combined with precepts of clare constat, charters of adjudication, 
charters of sale, writs of resignation, writs of confirmation, and 
apparently writs of investiture, (as to which see ante, p. 214) and 
procuratories and instruments of resignation ad remanentiam (as to 
which see note (p), ante, p. 20). 


(h) A superior granting any of the charters or writs here excepted 
from the general provisions of this sub-section ought to be infeft at 
the date of granting them ; but his subsequent inictemeait accresce 
to such deeds, and so validate them; see Bell’s Lectures on Con- 
veyancing, Ist ed., p. 1051, 2ded., p. 1130. For the provision in the 
next sub-section, that every proprietor who is infeft shall be deemed 
to be eutered with his superior, whether the superior’s own title 
or that of any over superior has been completed or not, does not 
seem to cover the case of a proprietor who is entered by means of 
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a charter or writ from a person who has not completed a title to 
the superiority, and who dies without having done so. 

If the superior holds the superiority in liferent only, he cannot 
grant the charters and writs here mentioned, unless he has the 
powers of a fiar in regard to the entry of vassals; see Bell’s 
Lectures, Ist ed., p. 1052, 2d ed., p. 1181. 


(2) Charters of novodamus are usually granted where the 
superior and the vassal agree to an alteration of the conditions 
of the feu right, or where the original charter has been lost, or is 
in some way defective. In former practice a clause of novodamus 
was frequently introduced into a charter of resignation after the 
clause called the gucequidem, or into a charter of confirmation after 
the clause confirming the vassal’s disposition and infeftment; but 
as the present sub-section renders such charters incompetent, this 
course cannot now be followed. As to the effect of a clause of 
novodamus in a charter of confirmation in altering the reddendo 
of an original charter, see the case of the Magistrates of Inver- 
keithing v. Ross, October 30, 1874, 2 Rettie 48. 


(k) When the Act was first passed, doubts were entertained 
whether the words “ precepts or writs from Chancery,” occurring in 
this proviso, did not leave it still competent for the Crown and 
Prince to grant such writs by progress as could no longer be granted 
by subject superiors; see Mowbray’s Analysis, p. 18. It however 
seems plain, both from other parts of the Act and from the practice 
following upon it, that the Crown and Prince are in the same posi- 
tion as subject superiors. The word “ superior” is declared by the 
interpretation clause (section 3, paragraph 3), ante, p. 302, to include 
the Crown and the Prince or Steward of Scotland; and the next 
sub-section provides that every proprietor duly infeft shall be 
deemed and held to be entered with his immediate superior. Sec- 
tion 57 abolishes the office of presenter of signatures; and section 
59 expressly declares that “ the provisions of this Act shall apply to 
““Jands held of the Crown and of the Prince, in the same way as to 
“lands held of a subject superior.” Since the commencement of 
the Act no Crown writs have been granted or applied for, except 
such as can be competently granted by subject superiors. 

It is therefore thought that the only Crown charters, precepts, 
or writs still competent are original charters (including charters of 
bastardy, charters of ultima heres, charters upon forfeitures for high 
treason, and charters of mines and minerals, under the Act of 5th 
June 1592, not printed in the small edition of the Scotch Acts), 
charters of novodamus, precepts of clare constat, and writs of clare 
constat. 


(2) As to precepts and writs of clare constat, see ante, pp. 168 and 
193. They have been excepted from the general abolition of charters 
and writs by progress on account of their affording a simple and inex- 
pensive mode by which an heir may complete a title to the lands to 
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which he succeeds. Where, however, the lands are held of the 
Crown or Prince, the heir must obtain himself served before apply- 
ing for a precept or writ of clare constat ; and if he is so served, he 


can now complete his title by merely taking infeftment. The 


result is that in practice Crown precepts or writs of clare constat are 
never applied for. 


m) A writ of acknowledgment is a writ granted by a debtor in 
favour of the executors or the heir of a creditor in a heritable 
security, acknowledging such executors or heir to be in right of the 
security. See section 63 of this Act. 


(2) Infeftment to umply entry with superior (a).— 
Every proprietor (6) who is at the commence- 
ment of this Act (c) or thereafter shall be duly 
infeft (d) in the lands (¢) shall be deemed and 
held to be, as at the date of the registration of 
such infeftment (f) in the appropriate register 
of sasines, duly entered with the nearest supe- 
rior (g) whose estate of superiority in such lands 
would according to the law existing prior to the 
commencement of this Act have been not de- 
feasible at the will of the proprietor so infeft (A), 
to the same effect as if such superior had granted 
a writ of confirmation according to the existing 
law and practice (’), and that whether the supe- 
rior’s own title or that of any over superior 
has been completed or not (4), but such implied 
entry shall not be held to confer or confirm any 
rights more extensive than those contained in 
the original charter or feu right of the lands or 
in the last charter or other writ by which the 
vassal was entered therein (/) : Provided always, 
that nothing herein contained shall be held to 
validate any subfeu in cases where subinfeuda- 
tion has been effectually prohibited (m); and 
provided further, that notwithstanding such 
implied entry, the proprietor last entered (n) in 
the lands, and his heirs and representatives, 
shall continue personally liable to the superior 
for payment of the whole feu-duties affecting 
the said lands, and for performance of the whole 
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obligations of the feu, until notice of the change 
of ownership of the feu shall have been given to 
the superior (0), but without prejudice to the 
superior having all his remedies against the 
entered proprietor under the entry implied by 
this Act (p), and without prejudice also to the 
right of the proprietor last entered (x) in the 
lands and his foresaids to recover from the 
entered proprietor (q) of the lands all feu- 
duties which such proprietor last entered (n) 
in the lands or his foresaids may have had to 
pay in consequence of any failure or omission 
to give such notice; and for this purpose all 
the remedies competent to the superior for 
recovery of feu-duties (7) shall by virtue of this 
Act be held to be assigned to the proprietor 
last entered (n) in the lands and his foresaids, 
to the effect of enabling them to recover pay- 
ment of any sums so paid by them as aforesaid 
(s), but that always under reservation of, and 
without prejudice to the superior’s rights, 
remedies, and securities for making effectual 
and recovering all other feu-duties due and to 
become due to him (¢); and such notice may 
be in the form of Schedule A. hereto annexed, 
or as nearly in that form as the circumstances 
in each particular case will permit (w). In the 
event of the proprietor last entered (m) in the 
lands or his foresaids desiring to preserve 
evidence of his or their having sent such 
notice, it shall be sufficient (v) if a copy of such 
notice, certified by the sender thereof as having 
been delivered or put into the post office by 
him in presence of two witnesses, who shall 
also subscribe the certificate, is preserved, or 
that the notice is acknowledged by the superior 
or his agent to have been received, either on a 
duplicate thereof or by a separate acknowledg- 
ment, and the superior or his agent on receiv- 
ing such intimation in duplicate, with a fee of 
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five shillings, shall, if required, be bound to 
return one of the copies with an acknowledg- 
ment of intimation thereon subscribed by him. 


(a) The object of this sub-section is to maintain the feudal rela- 
tion between superior and vassal notwithstanding the abolition of 
charters and writs by progress; and this is effected by substituting 
for an actual entry given by the superior an implied or constructive 
entry, taking effect ‘pso facto on the vassal’s infeftment, but subject 
to this condition, that the superior, who may have no knowledge of 
the implied entry, shall be entitled to regard the former proprietor 
as still his vassal till he shall have received notice of the change of 


ownership. 


(b) Including mid-superiors and the vassals both of the Crown 
and of subject-superiors. 


(c) Viz., Ist October 1874. This clause makes the enactment 
in a certain sense retrospective in its operation, the implied entry 
being deemed to have taken place at the date of the infeftment, 
although such infeftment may have been taken prior to the com- 


mencement of the Act. 


(d) Whether by instrument of sasine, notarial instrument, or 
deed or conveyance duly recorded in the appropriate register of 
sasines. 


(ec) See note (6) to sub-section 4, ante, p. 304. 


(f) Infeftment includes every title to an estate in land re- 
quiring and admitting of infeftment which is duly recorded in the 
appropriate register of sasines; “ estate in land”? meaning any in- 
terest in land, whether in fee, liferent, or security, and whether 
beneficial or in trust, or any real burden on land, and including an 
estate of superiority. See interpretation clause (section 3, para- 
graphs 5 and 2), ante, p. 802 and 301. 


(g) See notes (f) and (k) to sub-section I, ante, p. 304 and 308. 


(h) According to the law existing prior to the commencement 
of the Act, an estate of superiority was defeasible at the will of a 
proprietor who had taken infeftment on a deed or conveyance with 
an alternative holding, expressed or implied. Till he obtained an 
entry from the superior, his infeftment was presumed to be on the 
de me precept, and his author thus retained an estate of mid-supe- 
riority. But the new proprietor was still entitled to apply to the 
real superior for an entry by confirmation or resignation ; and on 
his obtaining such entry his prior infeftment was presumed to have 
been on the a me precept, the estate of mid-superiority being thus 
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evacuated. But as long as the estate of mid-superiority was not| 
so evacuated, the heir of the former proprietor could make up a title. 
thereto and become the entered vassal of the real superior; and 
where the entry of singular successors was untaxed, it was fre- 
quently arranged on the death of the last entered vassal that his 
heir should apply for an entry from the superior, so as to save the 
new proprietor from the payment of the composition of a year’s rent. 
The question whether this technical device has been rendered incom- 
petent by the present section of the Conveyancing Act has already 
been raised in three cases. In the first of these, Ferrier’s T's. v. 
Bayley, 26th May 1877, 4 Rettie 738, it was held by the Second 
Division (diss. Lord Gifford), affirming the judgment of the Lord 
Ordinary (Curriehill), that the implied entry given by the present 
section to every proprietor duly infeft had the effect of extinguish- 
ing the mid-superiority, and that a singular successor of the person 
last infeft was bound to pay composition instead of relief-duty, 
although he possessed the character of heir to the person who would 
have been the mid-superior but for the provisions of the Act extin- 
guishing the mid-superiority. This decision was followed by the 
First Division (diss. Lord Deas) in the case of ossmore’s T'rs. v. 
Brownlee and Others, 23d November 1877, 5 Rettie 201, in which 
it was held no longer competent for a singular successor infeft on 


an a me vel de me precept unconfirmed, on a casualty of composition 
being demanded from him, to tender the heir of the last vassal: for 
an entry on payment of relief-duty merely. Lastly, in the case of | 
Sivright v. Straiton Estate Co., 12th June 1878, 5 Rettie 922, 
it was held that a singular successor in whose favour a disposition | 
was executed and recorded in 1876 was liable to the superior in pay- 
ment of a casualty of composition, although the superior had in 1873 
granted a precept of clare constat in favour of the heir (who was still 
in life) of the last entered vassal, which however had not been re- 
corded before the commencement of the Conveyancing Act. These 
decisions, however, have not given complete satisfaction to the legal 
profession (see Journal of Jurisprudence, vol. xxi.), and it is 
understood that another case raising the same question is to be 
appealed to the House of Lords for the purpose of obtaining a final 
decision on a matter of such importance. In the event of the appeal 
being unsuccessful, it is to be hoped that the Legislature will inter- 
vene to prevent an Act which was designed to simplify conveyancing 
from operating so as to deprive proprietors of a privilege whose value 
is known only to practising conveyancers. In the meantime, when a 
person purchases lands the entry of singular successors to which is 
untaxed, it is recommended that he should arrange with the seller 
that the holding should be de me, for payment to the seller of a 
feu-duty of trifling amount. ‘I'he estate of mid-superiority thus 
constituted would not be defeasible at the will of the vassal; and the 
casualty of composition would consequently not be exigible as long 
as the seller's heirs were willing to make up titles to that estate. 
This course, however, cannot be followed where subinfeudation has 
been effectually prohibited. In that case, the only way by which a 
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It is now authori- 
tatively settled 
by the judgment 
of the House of 
Lords that the 
technical device 
here mentioned 
is no longer com- 
petent, and con- 
sequently that a 
singular succes- 
sor who has taken 
infeftment is 
liable in payment 
of a year’s rent in 
name of composi- 
tion wherever the 
feu has been 
granted prior to 
ist October 1874, 
and the entry of 
singular Succes- 
sors has not been 
taxed. —Lamont 
v. Rankin’s 
Trs., 28th Feb. 
1879, 6 R. 739, 
affirmed Feb, 27, 
1880, 7 R. (H.L.) 
ro. But if the 
singular  succes- 
sor abstains from 
taking infeftment 
his personal right 
interposes no ob- 
stacle to the heir 
of the last vassal 
making up a title 
to the feu, and 
thus avoiding the 
payment of any- 
thing more than 
a relief-duty. — 
Duke of Hamil- 
ton v. Guild, 6th 
July 1883, 20 
Scot. Law Rep. 
735 (where the 
singular succes- 
sor was a trustee 
in a sequestration 
whose only title 
was his Act and 
Warrant); and 
flope v. Duke of 
flamilton, July 
6, 1883, 20 Scot. 
Law Rep. 738 
(where the singu- 
lar successors 
were trustees un- 
der the wmortis 
causa settlement 
of the last vassal). 
In the last men- 
tioned casé an- 
other point was 
also decided. A 
proprietor duly 
infeft and entered 
with his superior 
had_subsequent- 
ly, by his mar- 
rlage - contract, 
conveyed the 
lands to himself 
and his wife, and 
the longest liver 
of them, in con- 
junct fee and life- 


rent, for his wife’s 
liferent allenarly, 
and the children 
of the marriage in 
fee; and _ the 
spouses had been 
infeft on the con- 
tract for their re- 
spective rights. 
There were no 
children of the 
marriage. On 
the vassal’s death 
his heir -at-law 
was asked by the 
superior for a 
composition, on 
the ground that 
from the date of 
the infefement on 
the marriage-con- 
tract the vassal’s 
title depended on 
that infeftment, 
and that there- 
fore the entry of 
his heir-at-law 
was the first entry 
under a destina- 
tion introducing 
strangers to the 
investiture. The 
Court, however, 
held that the vas- 
sal was not by the 
infeftment on the 
marriage - con- 
tract infeft of new 
in the lands, and 
that his heir-at- 
law therefore suc- 
ceeded under the 
old investiture, 
and was liable in 
payment of a re- 
lief-duty only. 
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purchaser can avoid the payment of composition at the death of the 
last vassal who has paid entry money is to delay taking infeftment 
(the implied entry introduced by the Conveyancing Act taking place 
only on infeftment) till the death of that vassal, and then getting 
the heir to complete a title and carry out his ancestor’s conveyance 
to the purchaser. But this course should be followed only where it 
seems probable that the last vassal will not long survive, as it is 
hazardous for a purchaser to remain uninfeft for any length of time. 


(<) As to writs of confirmation, see ante, p. 185 et seq. 

This clause has the effect of entering as by confirmation every 
proprietor holding under an alternative infeftment, express or 
implied, or under an a me infeftment, express or implied ; Morris v. 
Brisbane, 21st February 1877, 4 Rettie 515. The result is that an 
alternative holding has exactly the same effect as an a me holding, 
and that therefore no holding need or should be expressed in 
conveyance unless it is designed to create a permanent base right, 
in which case the holding must be expressed to be de me. 

According to the former law and practice, superiors were entitled 
to record in their chartularies all charters and writs by progress 
granted by them, and to charge their vassals with the expense. 
When the present Act came into operation, it was contended by 
some superiors that as the vassal’s recorded disposition or other 
conveyance came in place of a charter, they were entitled to charge 
the vassal with the expense of entering it in their chartularies. But 
this contention was negatived by the Court in the case of the 
Magistrates of Edinburgh v. Whitehead, 18th May 1876, 3 Rettie 663. 


(k) That is to say, whether the person entitled to the superiority 
is infeft, or has merely a personal right under an unrecorded 
conveyance or as heir. The result is, that no proprietor need 
concern himself with the state of the superiority titles ; he has only 
to take infeftment, and his own title will then be as complete as it 
can possibly be made. Under the previous law, entries granted by 
a superior were invalid in the event of the superior dying without 
having completed a title; see Bell’s Lectures on Conveyancing, Ist 
ed., p. 1051. 


(1) This clause merely applies to an implied entry a principle 
previously applicable to an actual entry under a charter or writ by 
progress, viz. that in giving or taking an entry either the superior or 
the vassal, as the case might be, was entitled to disregard the terms 
of charters and writs by progress on which no distinctive prescrip- 
tive possession had followed, and recur to the original charter as 
showing the measure and extent of the feu-right.—Hutton v. 
Macfarlane, 11th, November 1863, 2 Macph. 79; Boyd v. Bruce, 
20th December 1872, 11 Macph. 243. But although the Act 
declares that an implied entry shall not be held to confer or confirm 
any rights more extensive than those contained in the original 
grant, it does not provide any mode by which the superior may 
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ascertain, as he formerly could, from time to time on each renewal of 
the investiture whether a vassal has put on record a deed or instru- 
ment inconsistent with the superior’s rights and interests. Section 
5 of the bill as originally introduced to the House of Commons 
provided that ‘ where a feu has been or shall be created, subject to 
‘‘ conditions and stipulations of such a character as to affect and 
‘‘ qualify the feu, such conditions and stipulations, being specified in 
‘<a deed or instrument duly recorded in the register of sasines, shall, 
‘“ except in so far as extinguished or modified by the operation of 
‘‘ prescription or by renunciation or discharge thereof, and whether 
“ declared to be real burdens or not, accompany the feu, and run 
“ with the lands in all transmissions thereof, and shall be binding 
“upon all persons who are the successors in title of the original 
“feuar, although not repeated or inserted or referred to in all or 
‘“‘ any of the transmissions thereof.” This provision was dropped 
before the Bill passed through Parliament; but it appears to have 
been simply declaratory of the common law on the subject. A 
superior, however, who discovers that a deed or instrument in- 
consistent with his rights and interests has been recorded in the 
register of sasines, would do well to raise an action of reduction and 
of declarator of the terms in which it should have been granted or 


expressed. 


(m) In order to be effectual, a prohibition against subinfeuda- 
tion must have been made prior to the commencement of the Act, 
viz., Ist October 1874; see section 22, post. 


(n) The words “the proprietor last entered’? mean the previous 
proprietor, whether actually or constructively entered. 


(0) Under the previous system, the entry given by the superior 
to a new proprietor operated as a discharge to the former vassal and 
his representatives of all personal liability for payment of the feu- 
duties and for performance of any other obligations of the feu. But 
for this clause, the implied entry given by this section would have 
had the same effect, although the superior might have no knowledge 
of the change of vassals. 

In order to relieve the previous vassal of his personal liability to 
the superior, two things are now requisite, (first) the infeftment of 
the new proprietor, and (second) notice given to the superior of the 
change of ownership. ‘lhe previous vassal has no direct means of 
forcing the new proprietor to take infeftment, but is entitled at 
common law to be relieved of all feu duties, &c., paid for the period 
subsequent to the new proprietor’s term of entry. 

The words “performance of the whole obligations of the feu” 
do not appear to include the payment of such casualties as can be 
recovered by means of the new form of action introduced by sub- 
section 4, as the superior can raise the action only against the suc- 
cessor of the vassal in the lands, whether infeft or not. 


(p) In the ordinary case a superior who is aware of the change 
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\t common law, 
_vassal or a third 
arty paying feu- 
luty is not en- 
itled to demand 
rom the superior 
in assignation of 
ny of the supe- 
jor’s rights, but 
nerely a simple 
jischarge.— 
Guthrie and 
M'Connachy v. 
Smith, Nov. 19, 
1880, 8 R. 107. 
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of ownership, though he may not have received due notice thereof, 
should take advantage of the option allowed by this clause, and 
proceed against the new proprietor, who is the true obligant; see 
also note (v) infra. 


(q) That is to say, the new proprietor who has taken infeftment 
and thus been constructively entered under the provisions of this 
section. 

If the new proprietor has not taken infeftment, this provision is 
not applicable; but at common law the prior proprietor has a claim 
of relief against-the new proprietor for the feu duties, &c., for the 
period subsequent to the new proprietor’s term of entry to the lands. 


(r) The remedies here referred to include poinding of the ground 
and the superior’s hypothec; see Bell’s Com. dth ed., i. 688, and 1. 27. 


(s) This implied assignation of the superior’s remedies takes 
effect only where the new proprietor has taken infeftment and so 
become “the entered proprietor of the lands,’ and it is applicable 
only to “sums so paid,” that is to say, the feu duties previously 
referred to. 


(t) That is to say, the implied assignation of the superior’s 
remedies is applicable only to the feu duties paid by the previous 


proprietor, the superior’s rights and remedies quoad all other feu 


duties remaining unimpaired. 


(wu) The directions contained in Schedule A. and the notes 
thereto appended have, under section 66, the same effect as if they 
were contained in the body of the Act. 


(v) It is thought that this means, not merely sufficient evidence 
of the notice having been sent, but also sufficient giving of notice 
to the superior, although he may fail to receive the notice (as, for 
instance, where it has been sent to the office of edictal citations), 
provided the directions contained in the Schedule have been duly 
followed. The safest course, however, is to obtain an acknowledg- 


ment of intimation in the manner prescribed by the following 
clauses of this sub-section. 


SCHEDULE A. 


Form or Novick To BE GIVEN TO A SUPERIOR OF 
CHANGE OF OWNERSHIP. 


| Place and Date. ] 
. Sir, 
I hereby intimate to you that (!) has [or have] 


SCHEDULE A, lke 


now right to (*), which lands [or subjects] formerly 
belonged to (°). 
I am, Sir, 
Your most obedient servant (4). 


(‘) Here state name, designation, and address of 
the new proprietor or proprietors of the feu. 

_ (*) Here mention the names by which the lands or 
subjects are generally known, so as to distinguish them 
to the superior, but without giving any detailed 
description of the lands or subjects, and if in a 
town or village mention the number of the street or 
otherwise distinguish the feu, and if a reference to the 
feu right will more easily and clearly distinguish the 
lands or subjects, a reference to the feu right can be 
given, but the superior shall not be entitled to object 
either that the name or designation or address of the 
new proprietor or proprietors of the feu is erroneous, 
or that the form in which the lands or subjects are 
referred to is insufficient or erroneous, unless it can be 
shown that the notice given as to these particulars or 
any of them was intended to mislead the superior as 
to the identity of the new proprietor or proprietors 
of the feu or as to the particular lands or subjects to 
which the notice should have referred. 

(*) Insert the name of the last entered vassal, 
whether by actual entry previous to the commence- 
ment of this Act, or by implied entry under it. 

(*) To be signed (but not attested) by the seller of 
the feu, or by heir or the trustees or executors of a 
deceased proprietor, or by any one of the trustees or 
executors for himself and his co-trustees or co-executors, 
or by an agent of any of these parties. 

To be addressed and posted or delivered to the 
superior or to his known agent, or to the person to 
whom the feu-duties of the feu have been paid, and in 
the event of the superior being unknown or doubtful, 
the notice to be addressed “to the superior” of the 
lands mentioned in the notice, without name (in the 
event of the proprietor being unable to ascertain name 
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of the superior), and to be posted or sent to the keeper 
of the office of edictal citations in Edinburgh, and 
published in the register of these citations, and also 
(where there is doubt as to the superior) to the persou 
or to the agent of the person as to whom such doubt 
exists. 


(3) Implied entry not to affect rights of superiors to 
feu-duties, &c. (a).—Such implied entry shall 
not prejudice or affect the right or title of any 
superior (b) to any casualties (¢), feu-duties, or 
arrears of feu-duties which may be due or exi- 
gible in respect of the lands, at or prior to the 
date of such entry (d); and all rights and 
remedies competent to a superior (>) under the 
existing law and practice or under the conditions 
of any feu right, for recovering, securing, and 
making effectual such casualties (e), feu-duties, 
and arrears (f), or for irritating the feu ob non 
solutem canonem (g), and all the obligations 
and conditions in the feu rights prestable to or 
exigible by the superior (0), in so far as the same 
may not have ceased to be operative in conse- 
quence of the provisions of this Act (h) or other- 
wise, shall continue to be available to such supe- 
rior (b) in time coming; but provided always, 
that such implied entry shall not entitle any 
superior (b) to demand any casualty sooner than 
he could, by the law prior to this Act (2) or by 
the conditions of the feu right (4), have required 
the vassal to enter or to pay such casualty as 
irrespective of his entering. 

(a) The object of this sub-section is to guard against the aboli- 
tion of renewal of investiture carrying with it, as a necessary conse- 
quence, the abolition of the pecuniary rights which resulted there- 
from. Under the previous system, the entry granted by a superior 
operated as a discharge of all casualties and arrears of feu-duty (see 
decisions referred to in the case of the Lord Advocate v. Lord Rollo, 
19th July 1872, 10 Macph. 1024); and, but for the provisions of 
the present sub-section, the implied or constructive entry introduced 
by the preceding sub-section would naturally have had the same 
effect, although it takes place without the superior’s concurrence or 


SECTION 4, SUB-SEC. 3, 319 


consent. On the other hand, a casualty having been due under the 
previous system on the oceasion of each entry, and infeftment being 
now made equivalent to entry, a casualty would have been payable 
on each infeftment, but for the proviso at the end of the present 
sub-section. 


(0) Including the Crown, the Prince, subject-superiors, and mid- 
superiors ; see interpretation clause (section 3, paragraph 3), ante, 
p. 802. 


(c) Including relief-duty and composition, all payments in lieu 
thereof, and all periodical fixed sums stipulated for under section 23 : 
see interpretation clause (section 3, paragraph 7), ante, p. 302. 


(d) That is to say, as regards casualties, a proprietor infeft, and 
so impliedly entered, cannot plead his implied entry as a discharge 
of casualties payable in respect of the death of the last vassal who 
has paid a casualty, nor (where by the terms of the feu right a 
taxed composition is payable on the occasion of each sale or transfer 
of the property, as well as on the occasion of the death of each 
vassal) as a discharge of casualties payable in respect of a sale or 
transfer. Nor can he plead the implied entry of intermediate pro- 
prietors. Unless otherwise stipulated, casualties are not due or 
exigible till demanded. See note (d) to the next sub-section, post, 
p. 318. 


(e) In the recent case of Morrison’s Trs. v. Webster, 16th May 
1878, 5 Rettie, 800, the Court were called upon to apply 
this clause to a feu-contract which had been entered into prior to 
the commencement of the Act, and which contained the follow- 
ing stipulations :—“ Declaring that heirs shall successively enter 
“‘ within six months after the decease of the last vassal, and the 
“entry money shall bear interest from the lapse of the said six 
‘‘ months till paid, whether demanded or not; and also declaring 
‘* that all purchasers or disponees of the vassals in the said subjects 
“ shall be obliged to enter by charter of resignation and be infeft 
“ thereupon within the space of six months from the date of their 
‘“‘ respective purchases, and that although their authors be alive at 
“the time. . . . And which sums of entry money and interest 
“‘ thereupon shall be and are hereby declared to be real burdens on 
* the said subjects, and that so often as they shall accresce and be- 
‘come due and payable, and may be sued for and recovered as debita 
“ fundi.”” ‘Two compositions having become due under these stipu- 
lations, the superior raised an action of poinding of the ground 
against the last proprietor for the purpose of recovering from him 
the amount of the compositions. The Lord Ordinary (Rutherfurd- 
Clark) held that the stipulated compositions were not and could not 
be made debita fundi, in respect they were payable at uncertain 
periods ; but this judgment was reversed by a majority in the Second 
Division, the Lord Justice-Clerk and Lord Gifford holding that the 
sums were debita fundz, and so recoverable from the proprietor for 
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the time being by an action of poinding of the ground. Lord Ormi- 
dale dissented, and the vacancy occasioned by the death of Lord 
Neaves not having been filled up, this important matter is thus left 
in a position of uncertainty, the four judges who applied their minds 
to the question being equally divided. 


(f) Asto the rights and remedies competent to a superior at 
common law for recovering, securing, and making effectual feu- 
duties and arrears, see Bell’s Lectures on Conveyancing, Ist ed., 
p. 591. 


(g) As to declarator of irritancy ob non solutum canonem, see 
Bell’s Lectures on Conveyancing, Ist ed., p. 584, and the cases of 
Hope v. Aitken, 18th Jan. 1872, 10 Macph. 847, and Caledonian 
Railway Co. v. Watt, 9th July 1875, 2 Rettie 917. 


(h) ‘Lhe provisions of the Act abolish the casualty of non-entry, 
and render inoperative all stipulations that heirs or disponees shall 
enter with the superior. A clause prohibiting subinfeudation or an 
alternative holding used frequently to be inserted for the purpose 
of obliging each purchaser to take an entry, and thus giving the 


superior right to a casualty upon each transmission of the property ; 


—— but such a clause is now ineffectual for the purpose ; Morris v. Bris- 


bane, 21st Feb. 1877, 4 Rettie 515. 


(i) Under the previous system, a superior could not raise an 
action of declarator of non-entry to enforce payment of a casualty 
as long as the fee was full, that is to say, as long as the last entered 
vassal was alive, although divested by a conveyance and infeftment 
thereon. Non-entry was also excluded in a few cases even after 
the death of the last entered vassal. Thus, where the last entered 
vassal was a lady whose husband was entitled to courtesy, the lands 
were not in non-entry during the husband’s lifetime ; and similarly, 
where the lands were subject to terce on the death of the last 
entered vassal, non-entry was excluded to the extent of one-third 
during the lifetime of the late proprietor’s widow. Again, non- 
entry was excluded by a liferent infeftment, granted or confirmed 
by the superior, till the death of the liferenter. See Stair i, 4, 23; 
Ersk. ii. 5, 44; and Duff’s Feudal Conveyancing, p. 477. 

‘The present proviso continues the previous law, to the effect of 
preventing superiors from claiming casualties as long as non-entry 
was excluded in any of the instances above mentioned. See Morris 
v. Brisbane, 21st Feb. 1877, 4 Rettie 515, in which it was inter alia 
held that a superior had no claim to a casualty as long as the fee 
was full. 

Supposing that a casualty has been paid since the commencement 
of the Act, and that there have been several transmissions of the pro- 
perty followed by infeftment, the next casualty will be payable on 
the death of the person who paid the last casualty, and so forth, the 
life of the person paying a casualty regulating the payment of the 
next casualty. See the decision of Lord Curriehill (acquiesced in 


——————— rt SSC 
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by the parties) in the case of the Leith Heritages Co. v. Edinburgh 
and Leith Glass Co., 8th June 1876, 13 Scot. Law Rep. 731. 

Where the casualty is payable by the heir of the last vassal, it is 
thought that action therefor should not be brought till the expiration 
of year and day from the date of the ancestor’s death, unless the 
heir has already incurred a passive representation; Bell’s Prin., 
sec. 714. Section 61 of the Consolidation Act, reducing the annus 
deliberandi to six months, applies only to actions brought to attach 
heritable estate for debt. 


(k) Where a feu-right granted before the commencement of the 
Act expressly stipulates that parties acquiring right to the property 
shall be bound to enter with the superior, or to pay a casualty 
within a certain period from the date of their acquisition, the fact 
that the fee is full will not preclude the superior from demanding 
payment of a casualty thus exigible. But the mode of enforcing 
payment will depend upon the terms of the feu right, and will 
require serious consideration. See note (e) ante, p. 315. 


(4) Action in liew of a declarator of non-entry (a).— 
No lands (0) shall, after the commencement of 
this Act (c), be deemed to be in non-entry (d), 
but a superior (e) who would but for this 
Act be entitled to sue (/) an action of declarator 
of non-entry against the successor of the vassal 
in the lands, whether by succession, bequest, 
gift, or conveyance (g), may raise in the Court 
of Session against such successor, whether he 
shall be infeft or not (/), an action of declarator 
and for payment of any casualty (2) exigible at 
the date of such action (k), and no implied entry 
shall be pleadable in defence against such 
action (/); and any decree for payment in such 
action shall have the effect of and operate as a 
decree of declarator of non-entry, according to 
the now existing law (m), but shall cease to 
have such effect upon the payment of such 
casualty, and of the expenses (if any) contained 
in said decree (n); but such payment shall not 
prejudice the right or title of the superior to 
the rents due for the period while he is in pos- 
session of the lands under such decree (0) nor 
to any feu-duties or arrears thereof which may 


318 THE CONVEYANCING ACT OF 1874. 


be due or exigible at or prior to the date of 
such payment, or the rights and remedies com- 
petent to him under the existing law and prac- 
tice for recovering and securing the same ; and 
the summons in such action may be in or as 
nearly as may be (p) in the form of Schedule 
B. hereto annexed. 


(a) This sub-section expressly provides that notwithstanding 
the death of the last entered vassal and the non-infeftment (and 
consequent non-entry) of his successor, the lands shall not be 
deemed to be in non-entry. The necessary consequence of this 
provision is to render incompetent the action of declarator of non- 
entry which was previously in use for the purpose of enforcing an 
entry and thus securing a casualty, and under which the superior 
could obtain a decree authorizing him to enter into possession of the 
lands and appropriate the rents while the vassal lay out unentered. 
But in order to preserve unimpaired the pecuniary rights and in- 
terests of superiors, a new form of action, directed against the actual 
proprietor of the lands, is introduced, the effect of which is nearly 
equivalent to that of the former action of declarator. 

One result of the abolition of the casualty of non-entry is that 
a superior can no longer enforce the conditions of a feu-right by 
means of an action of reduction-improbation and declarator of non- 
entry, a remedy which sprang from the superior’s right to refuse an 
entry to the heirs or singular successors of a vassal who had contra- 
vened the conditions of his feu. 


(b) As to what is included by the word “lands,” see note (0) to 
sub-section 1, ante, p. 304. 


(c) Viz., Ist October 1874. 


(d) This clause abolishes a fundamental principle of the feudal 
system, viz., that every superior is entitled to have a vassal entered 
in the feu; see Bell’s Lectures on Conveyancing, Ist ed., p. 582, 
2d ed., p. 615. 

Under the previous system, where lands which were in non-entry 
were sold without the purchaser being expressly taken bound to 
accept the seller’s title as it stood, the seller was bound to enter 
with the superior, and to pay whatever casualty was exigible in re- 
spect of his entry; see Bell’s Lectures, Ist ed., pp. 644 and 672. 
Under the present system the purchaser appears entitled, before 
accepting the disposition, to insist on the seller paying any casualty 
due in respect of the death of the last entered vassal or of the last pro- 
prietor who has paid a casualty ; but if he accepts a disposition in 
the usual terms he will apparently lose this right. Thus, in the 
case of the Leith Heritages Co. v. the Edinburgh and Leith Glass 
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Co., 8th June 1876, 13 Scot. Law Rep., 731, it was held by the 
Lord Ordinary (Curriehill), whose judgment was acquiesced in, that 
a clause in a disposition binding the seller to relieve the purchaser 
of all feu-duties, casualties, and burdens due and payable at and pre- 
ceding the term of entry, did not entitle the purchaser to relief 
against the seller for a composition demanded by the superior from 
the purchaser, although it might have been demanded from the seller 
prior to the date of the sale. The ratio of this judgment was that 
a proprietor is not bound under the present system, any more than 
under the previous system, to pay a casualty until the superior de- 
mands it, and that if the superior abstains from demanding it the 
casualty is thus not “due and payable” by the proprietor although 
infeft, and so constructively entered. It must, however, be observed 
that this ratio is applicable only to the legal casualties, not to 
periodical fixed sums stipulated for in terms of section 23 of the Act, 
nor to stipulated compositions made real burdens, and payable on 
each transfer as well as on the occasion of the death of each vassal, as 
to which see notes (e) and (&) to sub-section 8, ante, p. 315 and 317. 


(e) Including the Crown and Prince, all subject-superiors and 
mid-superiors ; see interpretation clause (section 8, paragraph 3), 
ante, p. 302. 


(7) Under the previous system a superior was not entitled to sue 
an action of declarator of non-entry unless his own title was com- 
pleted; see Bell’s Lectures on Conveyancing, Ist ed. p. 1051. 
Before raising an action in the new form here authorised, a superior 
therefore must complete his title; but his ‘title will be sufficiently 
completed, under the preceding provisions of this section, by his 
taking infeftment, even although he may not have paid to the over- 
superior a casualty exigible in respect of the death of the last en- 
tered proprietor of the superiority. 

In the next place, a superior was not entitled, under the previous 
system, to sue an action of declarator of non-entry if the fee was 
full—that is to say, if the last entered vassal was still alive; and 
therefore a superior is not now entitled to raise action in the new 
form for a legal casualty during the lifetime of the person last 
actually entered under the old system, or during the lifetime of the 
person who under the new system has been last recognised by the 
superior’s taking from him payment of a casualty. 

Even where the fee was not full, the superior’s right to raise 
action was excluded under the previous system if there was a life- 
renter possessing under a grant from the superior, or if there was 
a widower possessing in virtue of his courtesy, or (to the extent of 
one-third) if there was a widow possessing in virtue of her terce ; 
see note (7) to sub-section 3, ante, p. 316. Under the new system 
the superior’s right is similarly excluded in each of these cases. 

Lastly, a superior could not raise an action of declarator of non- 
entry against an heir within year and day of his ancestor’s death, 
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unless the heir had already incurred a passive representation, and a 
superior’s rights appear to be similarly limited under the new system ; 
see note (2), ante, p. 316-7. 


(g) The word conveyance includes almost every kind of writ- 
ings; see interpretation clause (section 3, paragraph 4), ante, p. 302. 
(h) The action is to be brought against the person or persons 
actually in right of the lands, whether such person or persons are 
infeft or not. Tenants or sub-vassals do not require to be called 


for their interests. 


(2) Under the interpretation clause (section 3, paragraph 7), 
ante, p. 302, “casualties” include the relief duty payable on the 
entry or succession of an heir, the composition or other duty payable 


_on the entry of a singular successor, whether by law or under the 


conditions of the feu, and all payments exigible in leu of such 
duties and compositions, and all periodical fixed sums and quantities 
which may be stipulated for under the Act (section 23). But there 
is some doubt whether all such casualties can be recovered by the 
form of action here introduced. The new action can be raised only 
by ‘‘a superior who would but for this Act be entitled to sue an 
action of declarator of non-entry against the successor of the vassal 
in the lands;” and the question thus arises whether the new form 
of action can be used for the recovery of all the kinds of casualties 
enumerated in the interpretation clause, or merely for the recovery 
of such as might under the former system have been made effectual 
by a declarator of non-entry, viz., the casualties of relief-duty and 
composition which become due in consequence of the death of the 
last vassal. It is thought that the latter is the correct view, although 
some of the directions contained in the schedule are suggestive of 
a contrary intention ; see notes (c) and (f) znfra, pp. 318, 319. 

Fixed sums payable at fixed periods, whether stipulated for 
before the commencement of the Act or thereafter under section 23, 
are of the nature of feu-duties, and may, it is thought, be made effec- 
tual in the same way. The mode of enforcing payment of other 
casualties, such as casualties payable on the occasion of each sale or 
transfer of the property, must depend to a large extent on the terms 
of the feu-right ; see note (e) to sub-section 3, ante, p. 310. 


(k) Only one casualty can be exigible at the date of the action, 
although several implied entries may have taken place after the 
date at which the superior might have demanded payment. It is 
left optional to the superior not to demand the casualty and raise 
action therefor, in the same way as it was optional to him under 
the previous system to allow the successor to the last entered vassal 
to lie out unentered, without raising a declarator of non-entry. The 
defender is bound to pay the casualty, in respect that he is the pro- 
prietor, and that but for that Act the lands would be in non-entry. 
On paying the casualty he is in the same position as if he had paid 


ee 
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it under the former system, though he does not now require to take 
a charter by progress; and accordingly his life regulates the pay- 
ment of the next casualty. See opinion of Lord Curriehill in The 
Leith Heritages Co. v. the Edinburgh and Leith Glass Co., 8th June 
1876, 13 Scot. Law Rep. 781. 


-(1) That is to say, the defender cannot avoid payment on the 
plea that entry implies a discharge of all casualties. The implied 
entry referred to may be either that of the defender himself or of a 
previous proprietor still in life, who has not paid a casualty. 


(m) A decree of declarator of non-entry empowered the superior 
to take possession of the lands to the exclusion of all others, whether 
tenants, sub-vassals, or creditors with completed rights; and this 
possession could be terminated only by the heir or disponee entitled 
to the lands coming forward and obtaining an entry. See Bell’s 
Lectures on Conveyancing, Ist ed., p. 582, 2d ed., p- 616; Juridi- 
cal Styles, 2d ed., vol. iii., p. 186. 

At strict law the superior was entitled to the full rents from the 
date of citation’; but any reasonable grounds for delay in taking an 
entry were in practice held sufficient to exclude this extreme claim ; 
ftobin v. Drummond, 18th June 1823, 2 8. 404 (N.E. 359); Lod’s 
Trustees v. Graham, 9th Dec. 1869, 8 Macph. 264. The new form 
of summons given in Schedule B. contains a conclusion that the full 
rents after citation belong to the pursuer; but it is plainly as much as 
formerly within the discretion of the Court to modify this claim, as 
was done in the case of Ferrier’s Trustees v. Bayley, 26th May 1877, 
4 Rettie 738, where the rents were awarded from the date of the 
Lord Ordinary’s interlocutor disposing of the merits of the case. 


The new form of summons contains a conclusion that the de- 
fender should be decerned to make payment to the pursuer of the 
amount of the casualty and expenses; but as a decree of declarator 
of non-entry had not the effect of rendering the defender personally 
liable for payment of the casualty and expenses, a decree in terms 
of the conclusions of the new form of summons will not render the 
defender so liable. The rights of the superior are fully protected 
by his power to enter into possession and appropriate the rents. 


(n) That is to say, on payment being made otherwise than by 
the rents already drawn and appropriated by the superior, the de- 
fender is reinstated in his full proprietorial rights. 


(0) That is to say, the superior is not bound to account for the 
rents uplifted or intromitted with by him in virtue of the decree. 


(p) There must be no actual deviation from the form herd 


prescribed. 
Ww 
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SCHEDULE B. 


Form oF SuMMONS OF DECLARATOR AND FOR PAYMENT 
OF A CASUALTY (@). 


Victoria, &c. Whereas it is humbly meant and 
shown to us by our lovite A. [design hum], immediate 
lawful superior of the lands [or subjects] after described 

or referred to], and duly infeft therein conform to 
Hore mention title and date of recording same im the 
register of sasines|, pursuer, against B. [design him], 
defender, in terms of the condescendence and note of 
pleas in law hereunto annexed: Therefore it ought 
and should be found and declared by decree of the 
Lords of our Council and Session, that in consequence 
of the death of C. [or otherwise as the case may be| (b), 
who was the vassal last vest and seised (c) in all and 
whole the lands of X. [describe or refer to (d) the 
lands, and if the casualty due is a taxed composition, 
or an heir’s relief duty, say| the casualty of £ 
[or, of a singular successor’s untaxed composition be 
due, swy| a casualty, being one year's rent (¢) of the 
lands, became due to the said A. as superior of the 
said lands upon the day of , being 
the date of the death of the said C. [07] the date of the 
infeftment of the said B. in the said lands of X. (/) 
[or otherwise as the case may be] (b), and that the said 
casualty is still unpaid, and that the full rents, maills, 
and duties of the said lands of X., after the date of 
citation herein, do belong to the pursuer the said A., 
as superior thereof, until the said casualty and the 
expenses after mentioned be otherwise paid to the said 
A.: And the said B. ought and should be decerned 
and ordained by decree foresaid forthwith to make 
payment to the pursuer the said A. of the said sum of 
, being the casualty foresaid, [07 of the sum 
of £ , or such other sum more or less (e) as 
shall be ascertained in the course of the process to 
follow hereon to be one year’s rent of the said lands|, 
together with the sum of £ , or such other 


SCHEDULE B. o2e 


sum more or less as our said Lords shall modify as 
the expenses of the process to follow hereon, conform 
to the laws and daily practice of Scotland, used and 
observed in the like cases as is alleged. Our will is 
herefore, &c. 


Nors.—In the event of the summons being one 
at the instance of the Crown or Prince and 
Steward of Scotland, the necessary alteration 
will be made, and the summons will be at 
the instance of the Lord Advocate on behalf 
of the Commissioners of Her Majesty’s Woods 
and Forests. 


(a) As to the circumstances in which this action is competent, 
and the effect of decree, see notes to the immediately preceding 
sub-section. 

Under section 66 the directions contained in this schedule and 
the note thereto appended have the same effect as if they were con- 
tained in the body of the Act. 


(6) The meaning of this direction is doubtful. If the view taken 
in note (i), ante, p. 320, is correct, the casualty can have become due 
only in consequence of the death of some individual, though that indi- 
vidual may be either the vassal last actually entered, or the vassal 
constructively entered, who has paid the last casualty, or a liferenter 
possessing under a grant from the superior or in virtue of the legal 
liferent of courtesy or terce; see note (/) ante, p. 319. 


(c) These words are inappropriate to the case of a casualty 
having become due in consequence of the death of the person who 
paid the last casualty, if a subsequent proprietor has obtained an 
implied entry. 


(d) That is to say, refer to the lands in the mode prescribed by 
section 61 of the present Act. 


(e) Certain deductions are allowed from the year’s rent ; see notes 
to section 15. But they do not require to be specified or referred to 
in the summons. 


(7) These words suggest a view different from that taken in 


~ note (z) ante, p. 320. A casualty that became due on the defender’s 


infeftment, though the last entered vassal was then in life, could 
not have been made effectual, under the former system, by a decla- 
rator of non-entry. 
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5. Compositions payable by corporations or trustees 
or persons having separate interests (a).—Unless where 
it. has been or shall be otherwise stipulated (b), cor- 
porations shall pay at the date at which the first 
composition would have been payable if this Act had 
not been passed (c), and every twenty-fifth year there- 
after, a sum equal to what, but for the passing of this 
Act, would have been payable on entry by a singular 
successor (d); and where a composition payable on 
the death of the vassal shall. become exigible from 
any trustee or body of trustees, another composition 
shall be payable at the end of every twenty-five years, 
so long as the lands (e) shall be vested in such trustee or 
trustees; and where, by the terms of the feu rights of 
the lands a taxed (f) composition is payable on ‘the 
occasion of each sale or transfer of the property, as 
well as on the occasion of the death of each vassal 
(g), and a composition shall in consequence of the ac- 
quisition of the property become exigible from any 
corporation or’from any trustee or body of trustees, 
another composition, unless where it has been or shall 
be otherwise stipulated (0), shall be payable at the end 
of every fifteen years from the date of such acquisition 
by such corporation or trustee or trustees, so long as 
the lands (e) shall be vested in such corporation or 
trustee or trustees, with such interest, if any, as may 
be stipulated for in the feu rights during the not-pay- 
ment of casualties (kh); provided always, that in the 
event of such corporation or of such trustee or trustees 
ceasing to be proprietors of the lands (¢) after having 
paid a composition er compositions in terms of this 
section (2) the successor of such. corporation or of such 
trustee or trustees who shall be duly infeft (£) in the 
lands (ce) at the expiration of twenty-five years where 
a composition is payable on the death of the vassal, or 
at the expiration of fifteen years where a composition 
is payable on the occasion of each sale or transfer as 
well as on the occasion of each death, from the date of 
the last payment of composition as aforesaid, shall then 
pay a composition, and the casualties for and in respect 
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of such lands shall thereafter become due and payable 
at the same time and in the same manner as if such 
lands had never been vested in such corporation or in 
such trustee or trustees; and where, by the terms of 
the feu rights of the lands a taxed composition is pay- 
able on the occasion of each sale or transfer of the pro- 
perty as well as on the occasion of the death of each 
vassal (J), and where an entry is implied in terms of 
this Act in favour of two or more parties having sepa- 
rate interests as life-renter and fiar respectively or as 
successive life-renters, a composition, or in the case of 
parties interested pro indiviso (m) a rateable share of a 
composition, shall be due by and exigible from each of 
the parties who shall take or derive benefit under the 
implied entry in the order in which they shall severally 
take or derive benefit under such implied entry, with 
such interest, if any, as may be stipulated for in the 
feu right during the not payment of casualties (/). 


(a) The object of this section is to regulate the periods at which, 
unless otherwise stipulated, casualties of composition shall be pay- 
able by corporations, bodies of trustees, or persons with separate 
interests, who have acquired right to lands feued’ before the 
commencement of the Act. According to the former law, a 
superior was not bound to enter a corporation, as his doing so 
would have deprived him of any casualties during the period that the 
corporation held the lands; nor was he bound to grant an entry 
to a body of trustees and the survivor of them, as his doing so 
would have delayed the payment of the next casualty. In such 
cases it was usually arranged by the parties that the superior 
should enter the corporation or body of trustees, on the condition 
that the next casualty should be payable on the death of some one 
individual, or on the expiry of a fixed number of years. By section 
113 of the Consolidation Act, ante, p. 218, provision was made for 
the payment of casualties in the case of lands held by trustees for 
religious or educational purposes; but the present Act, by making 
infeftment in all cases equivalent to entry, rendered necessary 
a general provision regulating the periods at which corporations 
and bodies of trustees should pay the casualties of composition. 
The present section accordingly fixes twenty-five years as the { 
period at the expiry of which a new composition shall be exigible, | 
“unless the feu-right provides for the payment of a taxed composi-, 
tion on every transfer as well as on the death of each vassal, in) 
which case the period is fifteen years. The section further provides 
for the case of two or more persons having separate interests, as life- 
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renters and fiars, or successive liferenters, in all cases where by the 
terms of the feu right a taxed composition is payable on each transfer 
as well as on the death of each vassal, the transmissions to and from 
such persons being regarded as transfers. 

This section is applicable only to feus granted prior to the com- 
mencementof the Act, assection 23 provides that in feus granted there- 
after no casualties shall be payable irrespective of express covenant, 
and that it shall not be lawful to stipulate for casualties except in 
the form of fixed sums at fixed intervals. 


(>) These introductory words apply not merely to the immedi- 
ately succeeding clause with reference to compositions payable by 
corporations, but also to the subsequent clause with reference to 
compositions exigible from trustees. 

, Under the former system stipulations as to the entry of corpo- 
rations and trustees were generally introduced into charters or writs 
by progress. Under the present system such stipulations (if not 
contained in the original charter) may be inserted in either a charter 
of novodamus or a deed of agreement recorded in the register of 
sasines. 


(c) That is to say, in the ordinary case, on the death of the last 
entered vassal. 


(d) That is to say, the casualty of composition, taxed or un- 
taxed, as the case may be, according to the terms of the feu-right. 


(e) Including here all subjects of heritable property held of a 
superior according to feudal tenure; see interpretation clause (sec- 
tion 3, paragraph 1), ante, p. 301. 


(/) This clause is restricted to the case of the composition being 
taxed, so that where by the terms of the feu-right an untaxed com- 
position is payable on the occasion of each sale or transfer, it is due 
from corporations or trustees only every twenty-fifth year. 


(g) That is to say, the death of each vassal who has not so sold 
or transferred the property. 


(2) Interest is not due unless expressly stipulated for. 


(z) If the corporation or trustees cease to be proprietors without 
having been required to pay a composition, the right of the superior to 
casualties has not been affected by the fact that a corporation or a 
body of trustees have been entered vassals ; and therefore the provi- 
sions of this section are not made applicable to such a case. 


(%) As it is only the successor duly infeft who is here made Hable 
in payment of the casualty, the superior seems to have no claim against 
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the successor in the event of the latter not having taken infeftment. 
But as the compositions are to be payable by the corporation or 
trustees so long as the lands shall be vested in such corporation or 
trustees, and as section 4, sub-section 2, provides that the last 
entered proprietor shall continue personally liable to the superior 
for performance of the whole obligation of the feu until notice of 
the change of ownership following upon the successor’s infeftment, 
the superior may, it is thought, raise an ordinary action against the 
corporation or trustees, concluding for payment of the outstanding 
composition. The form of summons contained in Schedule B. 
does not seem competent. 


(1) It is to be observed that this provision is not applicable to 
the usual case of a casualty becoming due merely on the occasion of 
the death of each vassal, nor to any case where the composition is 
untaxed. To such cases the common law rule is applicable that the 
death of the fiar, not the death of the liferenter, determines the 
date at which the casualty becomes payable, though in the instances 
mentioned in note (2), ante, p. 316, the payment is postponed till 
the death of the liferenter. . 


(m) Pro indiviso shares of lands constitute separate feudal 
estates, so that the fee of one may be full while the fee of the other 
is not so; Cawvin’s Hospital v. Falconer, 18th July 1863, 1 Macph. 
1164. 


G. Consolidation of superiority with property (a).— 
When a superior (6) has acquired and completed or 
shall acquire and complete a title by infeftment (c) to 
the property or mid-superiority of lands (d), or where 
the proprietor of the property or of the mid-superiority 
has acquired and completed or shall acquire and com- 
plete a title by infeftment (c) to the superiority, a 
minute in the form or as nearly as may be (¢) in the 
form of Schedule C. hereto annexed, shall, when 
recorded in the appropriate register of sasines, be held 
to consolidate the property or the mid-superiority, as 
the case may be, with the superiority, all to the same 
effect as consolidation effected by resignation ad 
perpetuam remanentiam duly completed according to 
the present law and practice GAR 


(a) The object of this section is to provide a short and simple 
mode of consolidating or re-uniting separate estates of superiority 
and property vested in the same person. 
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Under the previous system consolidation was effected by means 
of resignation ad remanentiam, the competency of which, however, 
is now very doubtful; see note (a) to section 18 of the Consolida- 
tion Act, ante, p. 58. 


(0) Including the Crown, the Prince, all subject superiors, and 
mid-superiors; see interpretation clause (section 3, paragraph 3), 
ante, p. 302. 


(c) Including every title to an estate in land requiring and 
admitting of infeftment which is duly recorded in the appropriate 
register of sasines; see interpretation clause (section 3, paragraph 
5), ante, p. 802. Both the title to the superiority and the title to the 
property must have been completed by infeftment. 


(d) Including here all subjects of heritable property held of a 


superior; see interpretation clause (section 3, paragraph 1), ante, p. 
301. 


(e) There must be no actual deviation from the form here 
prescribed. 


_(f) As to the effect of consolidation, see Bell’s Lectures on Con- 
veyancing, Ist ed., p. 718 et seq., 2d ed., p. 767 et seg.; and the 
recent cases of Park’s Curator v. Black, 8th March 1870, 8 Macph. 
671, and Earl of Zetland v. Glover Incorporation of Perth, 11th July 
1870, 8 Macph. (H. L.) 144. 


SCHEDULE GC. 
Form or Mryure ror EFFECTING CONSOLIDATION OF 
Lanps (qa). 


I, A.B., heritable proprietor both of the immediate 
superiority and of the property [er of the mid- 
superiority | of all and whole [describe or refer to (b) the 
lands |, hereby consolidate the property of the said 
lands [or the mid-superiority of the said lands | with 
the immediate superiority thereof. In witness whereof 
[testing clause | (c). 


(a) The stamp duty is 10s. 


(0) As to the mode in which the lands may be referred to, see 
section 61 of this Act. — 


(c) It is recommended that the testing clause be in the usual 
form, although there is no doubt that the provisions of sections 38 
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and 39, relaxing the formalities required in the execution of deeds, 
are applicable to all the deeds contained in the schedules. 

Before being presented for registration in the appropriate register 
of sasines, the minute must have endorsed thereon a warrant of 
registration ; see section 33 of this Act. 


7. Consolidation not to affect or extend superior’s right 
(a).—No consolidation that may be effected under this 
Act or otherwise (0) shall in any way affect or extend 
the rights or interests of any over superior, or entitle 
him to any more than the duties or casualties to which 
he would have been entitled had there been no con- 
solidation. 


(a) The object of this section is to prevent consolidation having 
the effect of extending the rights of the over-superior as regards 
casualties. If A., the over-superior, feued the lands to B., with the 
casualties untaxed, and B. thereafter feued them to C., the composi- 
tion payable to A. would be no more than the feu-duty payable by 
C. to B.; but if C.’s estate of property was consolidated with B.’s 
estate of mid-superiority, the composition would, but for the pro- 
visions of this section, have been a full year’s rent of the lands. 

As the section is not retrospective in its operation, it does not 
affect consolidations effected prior to 1st October 1874. 


() The words “or otherwise” appear to refer to the case of 
consolidation being effected by the operation of prescription; see 
Bell’s Lectures, Ist ed., p. 730, 2d ed., p. 780. They would also 
cover the case of consolidation by resignation ad remanentiam if still 
competent; see note (a) to section 18 of the Consolidation Act, 
ante, p. 58. 


8. Memorandum of allocation of feu-duty (a).— 
Where a proprietor desires to obtain the benefit of any 
provision (0) as to allocation of feu-duty (c), or where 
the superior (d) agrees to an allocation of the feu-duty 
(c) contained in the original grant with or without aug- 
mentation (e), such proprietor may, either before or 
after the deed in his favour is recorded in the appro- 
priate register of sasines, obtain a memorandum in- 

-dorsed thereon in or as nearly as may be (/f) in the 
form of Schedule D. hereto annexed, and the alloca- 
tion contained in such memorandum shall be binding 
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on all having interest (g): Provided always, that such 
allocation shall not prejudice or affect the rights of 
heritable creditors (h) who are not parties thereto. 


(a) The object of this section is to provide a simple and inex- 
pensive mode by which a cwmulo feu-duty may be allocated or 
apportioned among the parts into which the feu may have been sub- 
divided. Itis a principle of feudal law that unless a superior has 
expressly allocated the feu-duties and casualties payable to him in 
respect of a feu right, and restricted to a definite sum or share the 
amount payable by persons acquiring right to parts of the original 
feu, each particle of the ground is liable to the superior for the whole 
feu-duties and casualties, the vassals being left to operate their own 
relief inter se ; see Duff’s Feudal Conveyancing, p. 80; Bell’s Prin., 
sec. 697; and Nisbet v. Smith, 6th June 1876, 3 Rettie 781. The 
present Act leaves this principle intact; but it simplifies the mode 
by which, where the superior has consented to an allocation, such 
allocation may be.effected. Under the previous system the alloca- 
tion was generally introduced into the reddendo of a charter or writ 
by progress ; and it may still be introduced into that of a charter of 
novodamus or precept or writ of clare constat. The memorandum of 
allocation provided by the present section is, however, to be pre- 
ferred in the ordinary case. 


(>) Contained in the original grant, or in a competent charter 
by progress. 


(c) Under the interpretation clause (section 3, paragraph 6), 
ante, p. 302, the words “feu-duty” are not declared to include 
casualties of any kind; but Schedule D. has been framed so as to 
include any stipulated augmentations of the feu-duty, that is to 
say, such sums as may be stipulated for under section 23 of the 
Act. Where it is desired to allocate casualties properly so called, 
that is to say, sums payable on the occasion of the death of the 
last vassal under feu rights granted prior to the commencement of 
the Act, the allocation should be effected by means of a charter of 
novodamus, seeing that it is very doubtful whether the present 
section and schedule contemplate such a case. 


(d) Including the Crown, the Prince, all subject superiors, and 
mid-superiors ; see interpretation clause (section 3, paragraph 3), 
ante, p. 302. 


(e) That is to say, with or without such an augmentation as may 
be stipulated for under section 23. 


(f) There must be no actual deviation from the form here pre- 
scribed. 


(g) That is to say, not merely on the superior and his successors, 
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but also on the proprietors of the other parts of the original feu. 
The form of memorandum given in the schedule does not expressly 
discharge the lands of the remainder of the cwmulo feu-duty ; but 
this is obviously intended to be implied by the allocation. The 
memorandum should be recorded in the register of sasines. 


(hk) That is to say, the superior’s heritable creditors whose rights 
have been completed by infeftment prior to the date of the memoran- 
dum of allocation. 


SCHEDULE D. 
Form or MemoranpUM oF ALLOCATION oF Feu-Dury (a). 


The proportion of the original feu-duty of £ 
allocated upon the lands within disponed [or as the 
case may be], is hereby fixed at £ [and if an aug- 
mentation has been stipulated for (b), add | with £ 
of augmentation, making a total of £ 


(Signed) A.B. (the superior of the lands 
or his commissioner) (¢). 


(a) The stamp duty is 10s. The memorandum does not require 
to be either holograph or attested. 


(b) See note (c) ante, p. 330. 


(c) In order to bind the superior, his commissioner must be spe- 
cially authorized to allocate the feu-duty; and a formal deed of 
factory containing such authority seems necessary. 


9. Estates (a) to vest in heirs without service (b).— 
A personal right to every estate in land (c) descendible 
to heirs shall, without service or other procedure (), 
vest or be held to have vested in the heir entitled to 
succeed thereto, by his survivance of the person to 
whom he is entitled to succeed (e), whether such person 
shall have died before or after the commencement of 
this Act, provided the heir shall be alive at the date 
of the commencement of this Act (/f), if such person 
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shall have died before that date (g), and such personal 
right shall, subject to the provisions of this Act (h), be 
of the like nature and be attended with the like con- 
sequences, and be transmissible in the same manner as 
a personal right to land under an unfeudalised convey- 
ance, according to the existing law and practice (2). 


(a) In place of “ estates” read “ personal rights to estates.” 


(b) The object of this important section is to assimilate the law 
relating to heritable succession to that relating to moveable suc- 
cession as far as regards the acquisition of a vested or transmissible 
right thereto. It was felt to be a grievance that although, on the 
death of any person, his intestate moveable succession at once de- 
volved upon his next of kin, so as to be transmissible and at their 
disposal, the heir acquired no vested or transmissible right to the 
heritable estate (with a few exceptions, of which the most important 
was leasehold property) unless and until he had completed a formal 
title thereto. The present section removes this anomaly, by pro- 
viding that a personal right shall vest in the heir entitled to suc- 
ceed by his mere survivance of the person to whom he is entitled 
to succeed, to the same effect as if he had obtained from the de- 
funct a conveyance not followed by infeftment. In virtue of this 
personal right, the heir may possess, transmit, alienate, or affect 
with debt the estate to which he has succeeded; but neither such 
heir nor his disponees can complete a feudal title by infeftment 
without service, or (in the case of the heir himself), writ or precept 
of clare constat. Service, however, is no longer required for any 
purpose in the case of such heritable rights as do not admit of 
infeftment. 


(c) Under the interpretation clause (section 3, paragraph 2), 
ante, p. 801, the words “ estate in land’? here mean any interest in 
land, whether in fee or in security, and whether beneficial or in 
trust, or any real burden on land, and include an estate of supe- 
riority. The addition of the words “ descendible to heirs” excludes 


the case of the heir of a sole or last surviving trustee under 
section 43, 


(d) Service or other procedure is here dispensed with only in so 
far as regards the vesting in the heir of @ personal right to the estate 
in land; see section 10. 


(e) The heir may be entitled to succeed either as heir-at-law or 
as heir of provision. 
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(g) If the heir was alive at the date of the commencement of 
the Act, the personal right is deemed to have vested in him at that 
date, though the person to whom he is entitled to succeed may have 
died long before that date. 


(2) Viz., in sections 10, 11, 12, and 13. The Act does not supply 
a title equivalent to an unfeudalised conveyance, to the effect of 
enabling the heir to expede a notarial instrument. 


(z) The heir is thus enabled immediately on his ancestor’s death 
to dispose of the estate either onerously or gratuitously by deeds 
either inter vivos or mortis causa; and his creditors can attach it 
either during his life or after his death, the. Act 1695, c. 24, as to 
apparent heirs in possession for three years, being superseded by the 
aimpler provisions of this section. But the Act 1661, c. 24, which 


accords a preference to the ancestor’s creditors, is not affected by, 


these provisions. 

It is still desirable for many reasons that an heir should com- 
plete a title to the lands, and so make his right thereto a real right, 
without delay. A person taking a conveyance from an heir who 
has not completed a title is exposed to risk as long as he does not 
make his right real, for till then the heir is not divested of his 
personal right; see Bell’s Lectures, Ist ed., p. 715; 2d ed., p. 764. 


10. Completion of title when deceased heir not 
served.—Petition to be proceeded with as if-it were a 
petition for special service (a).-—A title of an heir to, 
‘or disponee of, a proprietor of any lands (b) who was 


neither infeft nor served (c), but vested only with a 
personal right to such lands, by virtue of this Act (d), 
or of any person acquiring right (e) from such heir or 
disponee, may be made up in like manner as if the 
person making up a title had held a disposition from 
the proprietor last infeft in the lands in favour of his 
immediate successor therein, and a disposition and 
assignation from each heir or disponee, if any, inter- 
vening between such immediate successor and the 
person so making up a title in favour of his imme- 
diate successor therein (f); and such title may be 
made up in manner following, viz. : 

The heir or disponee or other successor making 
-up such title shall present to the Sheriff of Chancery, 
or to the Sheriff of the county where the lands are 
situated (g), a petition which may embrace several 
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separate lands or estates (J), and may be in the form 
of Schedule E. hereto annexed, or as nearly in that 
form as the circumstances in each particular case will 
permit, setting forth the name of the proprietor last 
infeft (h), a description of the lands, or a valid refer- 
ence thereto (7), and the names (k) and, so far as 
known, the designations of every proprietor having 
only a personal right therein, whether by succession, 
bequest, gift, or conveyance, who has intervened be- 
tween the proprietor last infeft and the petitioner, and 
also setting forth the petitioner’s own right to the said 
lands; and on the decree pronounced on said petition 
finding the facts therein set forth proved, and that the 
petitioner is entitled to be infeft in the said lands, 
being extracted in one or several extracts (J), and on 
such extract decree or decrees, as the case may be, 
being recorded (m) in the appropriate register of 
sasines, the petitioner shall be held to be duly infeft 
in the said lands contained in the extract or extracts 
so recorded. 

Such petition shall be presented, published, and 
carried through in all respects as if the same were a 
petition for special service under the now existing 
law (n); and the extract decree or decrees on such 
petition, as the case may be, shall be equivalent to a 
decree of special service (0), and when duly recorded 
as aforesaid in the appropriate register of sasines shall 
have the same effect as regards the lands therein con- 
tained as an extract decree of special service duly re- 
corded under the now existing law (p). 


(a) The object of this section is to provide a mode of com- 
pleting a title to lands where a proprietor or proprietors with 
only a personal right under the preceding section have intervened 
between the proprietor last infeft and the person who desires to com- 
plete the title. Such person, whether an heir or a disponee, is em- 
powered to present a petition to the Sheriff of Chancery or the 
Sheriff of the county in which the lands lie, and the decree on the 
petition is made equivalent to a decree of special service. These 
provisions were necessitated by the peculiar position in which a 
person is placed who derives right from an heir with a mere 
personal right to lands, the previously existing forms of service 
being appropriate only to the case of the petitioner being the direct, 
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though, it might be, not the immediate, heir of the proprietor 
last infeft. 

This mode of completing a title is appropriate only to the case 
of there having been an intervening proprietor or proprietors 
with a personal right under the preceding section. By sec- 
tion 31 of this Act a higher right is conferred upon an heir who has 
obtained a decree of general service ; and in completing a title re- 
course should be had to the provisions of that section, if each heir 
in the series of proprietors has expede a general service to his imme- 
diate ancestor. Under section 46 of the Consolidation Act, where 
an ‘heir has obtained a decree of special service, but has not taken 
infeftment thereon, he or his successors or his assignees may com- 
plete a title in the same way as if the extracted decree had been an 
unrecorded conveyance; and hence the heir of such heir should 
make up his title by a general service. 

As the provisions of this section in regard to the completion of 
titles are not imperative, but only permissive, they do not abrogate 
any previously appropriate mode of completing a title. Hence, if 
the person who desires to complete his title has come to be the 
direct heir of the proprietor last infeft, although there were inter- 
vening heirs with personal rights to the lands, he may still com- 
plete his title by passing over the intervening heirs and serving 
himself heir to the proprietor last infeft, provided no mid-impedi- 
ment has been created by an intervening service or a conveyance by 
any intervening heir; see Mowbray’s Hendry’s Styles, new edition, 
p. 160. Of course this mode of completing a title will not prevent 
the estate being liable for the debts and deeds of the intervening 
heirs. 


(6) Under the interpretation clause (section 3, paragraph 1), 
ante, p. 301, “lands” include all subjects of heritable property which 
are or may be held of a superior according to feudal tenure, or which 
prior to the commencement of the Act have been or might have 
been held by burgage tenure, or by tenure of booking. 


(c) As to the mode of completing a title where the proprietor, 
though not infeft, has been served, see note (a) supra. 


(d) Viz., under section 9, ante, p. 331. 


(e) Viz., as heir or disponee, or by judicial transmission. 


(f) That is to say, as if a personal right constituted by an un- 
feudalized conveyance had been duly transferred from proprietor to 
proprietor, and ultimately to the person making up a title. It is, 
however, only by means of the following clause that this legal 
theory or fiction receives such effect as renders possible the comple- 
tion of a feudal title. 


(g) As to the jurisdictions of the Sheriff of Chancery, and the 
Sheriffs of counties, see ante, p.91. The word Sheriff includes 
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Steward, Sheriff Substitute, and Steward Substitute ; see interpreta- 
tion clause (section 3, paragraph 8), ante, p. 302. 


(h) In every case the petition must start from the proprietor 
last infeft, though such proprietor may be in life when the service 
is expede. 


(i) As to the mode in which the reference should be made, see 
section 61 of this Act. 


(ke) It seems essential to the validity of the decree that the name 
of every intervening proprietor with a personal right should be set 
forth in the petition. 


(1) Separate extract decrees may be obtained under section 36 
of the Consolidation Act, ante, p. 112, where the petition embraces 
several separate lands or estates, provided a prayer to that effect is 
inserted in the petition. 


(m) With warrant of registration thereon ; see section 33. 


(n) As to the mode of presenting, publishing, and carrying 
through a petition for special service, see sections 28 to 338, and 35 
to 45 of the Consolidation Act, ante, pp. 91 to 110, and 111 to 124. 


o) As to the effect of a decree of special service, see sections 
46 and 47 of the Consolidation Act, ante, p. 124 et seq. 


(p) That is to say, shall have the effect of a conveyance followed 
by infeftment. 


SCHEDULE HE. 


Form or PETITION FOR COMPLETING A TITLE To LANDS 
WHERE A PROPRIETOR OR PROPRIETORS HAVING ONLY 
A Personal RIGHT HAVE INTERVENED BETWEEN THE 
PROPRIETOR LAST INFEFT. AND THE PETITIONER. 


Unto the Honourable the Sheriff of [specify the 
county, or say “of Chancery” (a), 
The Petition of A.B. of G. 


Humbly sheweth, 
That the late CD. of G. died last vest and 
seised (b) in all and whole [describe or refer to (c) the 
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lands as the same are described or referred to in the 
recorded deed or instrument in favour of the person 
who was last vest and seised in the lands, or refer to (c) 
them as described in some other recorded deed or in- 
strument| conform to instrument of sasine [or other 
recorded deed or instrument, as the case may be, 
recorded (d) in the [specify the register of sasines and 
date of recording, and where there are any real burdens, 
conditions, or qualifications, here specify or refer to (e) 
them, or where the lands are held under entail, here 
specify the conditions of the entail, or refer to (f) them 
as contained in the entail, as recorded in the register of 
tarlzies, or if it 1s not so recorded, in the entail or other 
deed or instrument recorded in the register of sasines |. 

Or that MN. of Y. was last vest and seised (b) in 
all and whole [describe or refer and specify title and 
date of recording, &c. as above]. That the said MN. 
by disposition dated [specify date] conveyed the said 
lands to C.D. of G. That the said C.D. died never 
having been infeft in the said lands, 

That #./., eldest son of the said C.D. [or otherwise, 
as the case may be], is his heir in the said lands, but 
has only a personal right thereto. 

That the said #.F., by disposition dated [specify 
date |, conveyed the said lands to the petitioner. 

Or, that upon the death of the said C_D., he was 
succeeded by #.F., his eldest son [or otherwise, as the 
case may be], as his heir in the said lands. That the 
said #./’, died unserved and uninfeft, {ov that the said 
L.F, expede a special service as heir of the said C_D., 
conform to decree of the Sheriff of Chancery [or, as the 
case may bel, in his favour as heir foresaid, dated 
[vnsert date |, but died without being infeft thereon, [or 
that the said #.F’, expede a general service as heir of 
the said C_D., conform to decree | specify the decree |, 
but made up no further title (9). 

Or otherwise specify the nature of the right in the 
person of BLE. 

That the said #./. disponed the said lands, or con- 


veyed his whole estate, heritable and moveable, to 
x 
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GH. conform to [describe title by name and date, and 
where there are any real burdens, conditions, or qualifi- 
cations, specify or refer to them. 

That the said G.H. also died, having only a per- 
sonal right to the said lands, and was succeeded by his 
eldest son, A.L., his nearest and lawful heir in the said 
lands [or otherwise, as the case may be |. 

That the said K.L. died unserved, and having only 
a personal right to the said lands, [if the petitioner is 
his heir, say| and was succeeded by the petitioner, the 
said A.B., his eldest son [or otherwise, as the case may 
be], and nearest and lawful heir in the said lands | or 
when the petitioner is a disponee, or has otherwise 
acquired right from K.L., say], That the said K.L. 
disponed the said lands [or conveyed his whole estate, 
heritable and moveable, [or otherwise, as the case may 
be|, to the petitioner, the said A.B., conform to dispo- 
sition or general disposition [or otherwise, as the case 
may be}, dated [specify date], granted in his favour by 
the said K.L., who died unserved and having only a 
personal right to the said lands; [and 7 the deed be 
granted under any veal burden, or condition, or quali- 

fication, add] but always under the real burden, de. ; 

[and if the deed be granted in trust, or for specific pur- . 
poses, add] but always in trust or for the uses, ends, 
and purposes mentioned in the said general disposition 
[or otherwise, as the case may be |. 

May it therefore please your Lordship to find 
the facts above set forth proved, and that the 
petitioner is entitled to procure himself infeft 
in the foresaid lands, in terms of ‘‘ The Con- 
veyancing (Scotland) Act, 1874” (h), and 
to decern. 

According to Justice, Xe. 


[Signed by the petitioner or as mandatory | (2). 


Nore.—If any of the transmissions have been 
judicial, as by adjudication, act and warrant 
of Court, or otherwise, or if by any of the 
transmissions a part or parts only of the 


SECTION 1]. 339 


Jands are transferred, the necessary alterations 
may be made on the form of the petition (f). 


(a) See section 28 of the Consolidation Act, ante, p. 91, 
(b) That is to say, was the last person infeft in the lands. 


(c) The reference should be as in Schedule O. of this Act, or as 
in Schedule (G.) of the Consolidation Act, ante, p. 45. 


(d) If the reference is not to a recorded instrument, but to a 
recorded deed, here add the words “ along with warrant of registra- 
tion thereon in favour of,” &c. 


(e) The reference should be as in Schedule H. of this Act, or as 
in Schedule (D.) of the Consolidation Act, ante, p. 38. 


(f) The reference should be as in Schedule (C.) of the Consoli- 
dation Act, ante, p. 36. 


(g) In the event of E.F. having expede a special or general 
service, the title should be made up in the mode mentioned in 
note (a) to section 10, ante, p. 334, in the event of there being no 
intervening heir with a personal right under section 9. 


(h) Where there are several separate lands or estates, here add, 
if desired, a prayer to grant warrant to the Director of Chancery to 
issue separate extract decrees applicable to one or more of such 
separate lands or estates ; see note (1), ante, p. 336. 


(7) As to the mandate required, see note (c) to section 29 of the 
Consolidation Act, ante, p. 93. 


(k) For example— That by decree of adjudication obtained at 
the instance of the petitioner, the said A.B., in an action before the 
Lords of Council and Session against the said K.L., dated the 

day of , the said Lords adjudged the said lands 
from the said K.L., and decerned and declared the same to belong 
to the said A.B.” 


11. Error in character in which heir entered not to 
affect entry (a).—Notwithstanding any existing law or 
practice it shall be no objection to any precept or writ 
from Chancery (6), or of clare constat (¢), or to any de- 
cree of service whether general (d) or special, or to any. 
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writ of acknowledgment (e), whether obtained before or 
after the commencement of this Act (f), or to any other 
decree, or to any petition, that the character in which 
an heir is or may have been entitled to succeed is 
erroneously stated therein ; provided such heir was in 
truth entitled to succeed as heir to the lands specified 
in the precept, writ, decree, or petition (4). 


(a) The object of this section is to relax the rule that the ser- 
vice of an heir must be in the character in which he was entitled to 
succeed, or at least in a character which by necessary implication 
involved the character in which he was entitled to succeed ; see 
Bell’s Lectures, Ist ed., p. 1014, 2d ed., p. 1090. The rule was not 
quite so strictly enforced in the case of precepts or writs of clare con- 
stat ; but the provisions of this section are made applicable to them 
as well as to services. 


(b) That is to say, Crown precepts of clare constat or Crown 
writs of clare constat. 


(c) That is to say, precepts or writs of clare constat by subject 
superiors. 


(d) There is an inconsistency between this enactment as far 
as regards decrees of general service, and the proviso at the end 
of the section, since no lands are ever specified in a decree of general 
service. On a liberal construction, the enactment and proviso may 
possibly be read together as meaning that, provided the heir was en- 
titled to expede a general service in the proper and requisite charac- 
ter, an error in setting forth the character shall not invalidate the 
decree or the titles made up thereon. But this construction is 
attended with so much doubt that the greatest care should still be 
taken to set forth in a petition for general service the proper charac- 
ter of the heir. 


(ec) As to writs of acknowledgment, see section 63 of this Act. 


(f) This clause gives retrospective effect to the provisions of the 
section. 


(g) The Act does not afford any means of establishing the fact 
that the heir was in truth entitled to succeed to the lands. AU, 
therefore, that can be done is to preserve any available documentary 
evidence on the subject, till the expiry of the prescriptive period. 


12. Heir not liable beyond value of estate.—May 
renounce («).—An heir shall not be liable for the debts 
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of his ancestor beyond the value of the estate of such 
ancestor to which he succeeds (0), and if an heir shall 
renounce the succession, the creditors of the ancestor 
shall have the same rights against the estate as upon a 
renunciation according to the law before the com- 
mencement of this Act (c). 

When an heir has, before renunciation, intromitted 
with the ancestor’s estate, he shall be lable for the 
ancestor’s debts to the extent of such intromission, 
but no further. 


(a) The object of this section is to restrict the liability of an 
heir for his ancestor’s debts to the value of the estate to which he 
succeeds, to make provision for the heir’s renunciation, and in that 
case to limit his liability to the extent of his intromissions before 
renunciation. Previously, an heir expeding a general service was 
liable for all the debts of the ancestor to whom he succeeded, what- 
ever might be the value of the succession, unless he had expede the 
service cum beneficio inventarii under the Act 1695, c. 24, or with 
specification annexed, under section 49 of the Consolidation Act. 
The provisions of section 9 of this Act, under which a personal right 
to lands is vested without service or other procedure in the heir entitled 
to succeed to the lands, rendered necessary some provision such as is 
contained in the present section, lest the vesting of the personal right 
should, without the heir being able to prevent it, operate like a ser- 
vice in imposing universal liability for his ancestor’s debts. 


(6) It is not clear whether the value is to be ascertained as at 
the date of the ancestor’s death, or as at the date when the question 
of value is raised. 


(c) As to the law on this subject before the commencement of 
the Act, see Bell’s Comm., 5th ed., VOlmlya Poel: 


; 13. Right of any person to succession as heir may be 

challenged within twenty years (a).—The right of any 
person to an estate in land (6) by succession as heir 
acquired after the commencement of this Act (c) may, 
at any time within twenty years of his infeftment as 
heir and his entering into possession of such estate (d), 
but not thereafter (e), be challenged by any one who 
would have been entitled (/) to challenge the decree 
of service of such person had he expede a service ac- 
cording to the practice existing prior to this Act; and, 
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in the absence of evidence to the contrary, the date of 
his infeftment shall, for the purpose of this limitation, 
be assumed to be the date of entering into posses- 
sion (g); and such challenge may be made by an 
action to negative or set aside the alleged right of suc- 
cession (h), or to reduce any title expede in virtue of 
such alleged right. 


(a) The object of this section is to assimilate, as far as regards 
prescription, the right conferred on an heir by section 9 to the right 
acquired by service, the right of challenge being in both cases re- 
stricted to the period of twenty years after the heir’s infeftment and 
entry into possession. 


(0) The words ‘estate in land” here mean any interest in land, 
whether in fee or security, and whether beneficial or in trust, or any 
real burden on land, and include an estate of superiority ; see inter- 
pretation clause (section 3, paragraph 2), ante, p. 301. 


(c) Viz., lst October 1874. 


(@) The period of twenty years is to be reckoned from the date 
of the infeftment, although the heir may have been served, or have 
entered into possession of the estate, long before taking infeftment, 
prescription running only upon a recorded title. Under the previous 
system prescription ran from the date of the retour or service; see 
the Act 1617, c. 13. 


-(e) This provision applies merely to questions arising between 
competing heirs, and is distinct from that contained in section 34 
in regard to the positive prescription applicable to land rights 
generally, 


(f/f) As to the persons entitled to challenge a decree of service, 
see Shand’s Practice of the Court of Session, p, 621. ; 


(g) If it is proved that the heir did not enter into possession till 
after his infeftment, the prescriptive period will run, not from the 
date of the infeftment, but from the date of his entry into possession. 


(2) If no title has been expede in virtue of the alleged right of 
succession, an action of reduction cannot be raised, and the chal- 
lenge should therefore be made by an action of declarator, with 
such ancillary conclusions as the circumstances may render neces- 
sary or expedient. 
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14. Legal remedies to prevent entry preserved (a).— 
Nothing herein contained shall prejudice or affect the 
legal remedies of any person having lawful title and 
interest to prevent any other person from entering 
into possession of an estate in land as heir, or to re- 
move him from possession, or to obtain sequestration 
of such estate, or the appointment of a judicial factor 
pending the trial of any question regarding the right 
of succession (6); and it shall be lawful for a court of 
competent jurisdiction to regulate possession pending 
such trial, as the Court shall see just, notwithstanding 
the completion, under this Act, of the title of any 
person as heir. 


(a) The object of this section is to guard against the possibility 
of the preceding provisions of the Act being held to impair the right 
of any person having title and interest to prevent the unlawful entry 
or possession of a person claiming to be the heir entitled to succeed. 


(b) As to the circumstances in which the Court will sequestrate 
an estate and appoint a judicial factor, see Padwick v. Stewart, 3d 
June 1871, 9 Macph. 793, and cases there referred to. 


15. Redemption of Casualties (a).—The casualties 2) 
incident to any feu created prior to the commencement 
of this Act (c) shall be redeemable on such terms as 
may be agreed on between the superior and the pro- 
prietor of the feu in respect of which they are payable : 
And, failing agreement, all such casualties, except those 
which consist of a fixed amount stipulated and agreed 
to be paid in money or in fungibles at fixed periods or 
intervals (d), may be redeemed by the proprietor of the 
feu (e) in respect of which the same are payable, on the 
following terms, viZ., In cases where casualties are 
exigible only on the death of the vassal (/) such 
casualties may be redeemed on payment to the superior 
of the amount of the highest casualty, estimated as at 
the date of redemption (g), with an addition of fifty 
- per cent.; and in cases where casualties are exigible 
on occasion of each sale or transfer of the property, as 
well as on the death of the vassal (4), such casualties 
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may be redeemed on payment of two and a-half times 
the amount of the casualty estimated as aforesaid pay- 
able on such occasions: Provided always, that where 
the casualty consists of a sum calculated on the footing 
of an annual sum being paid for each year from the 
date of the last entry (2), such casualty may be re- 
deemed upon payment of eighteen times the amount 
of such annualsum: And provided always, that before 
any such redemption, otherwise than by agreement, 
shall be allowed, any casualty which has become due 
shall be paid, and in the case of such annual sums the 
amount of such sums since the last payment thereof, 
and that the redemption shall apply only to future and 
prospective casualties (h). 


(a) The object of this section is to enable proprietors to redeem 
all casualties, except those of fixed amount and payable at fixed 
intervals, on payment to the superior of a sum of money, the amount 
of which depends upon the incidence of the casualties, viz. (1) if the 
casualties are exigible only on the death of each vassal, the amount 
of the highest casualty with an addition of fifty per cent., (2) if the 
casualties are exigible on each sale or transfer of the property as 
well as on the death of each vassal, two and a-half times the amount 
of the highest casualty, and (3) if the casualty consists of a sum 
calculated on the footing of an annual sum being paid for each year 
from the date of the last entry, eighteen times the amount of such 
annual sum. The power to compel redemption of the casualties is 
confined to the proprietor; but under section 17 the superior is 
entitled to insist on the redemption money being converted into an 
additional feu-duty. 


(b) This clause being merely permissive, casualties here include 
uot merely uncertain casualties, but also fixed sums payable at fixed 
intervals ; see interpretation clause (section 3, paragraph 7), ante, 

9 
p. 802, 


(c) Viz., Ist October 1874. 


(d) Ou reference to the interpretation clause (section 3, para- 
graph 7), ante, p. 302, it will be seen that the casualties that may 
thus be compulsorily redeemed are the relief duty payable on the 
entry or succession of an heir, the composition or other duty payable 
on the entry of a singular successor, whether by law or under the 
conditions of the feu, and all payments exigible in lieu of such 
duties and compositions, unless such payments consist of fixed 
amounts payable at fixed periods or intervals. The section apples 
ouly to feus created prior to the commencement of the Act, as 
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section 23 abolishes in future feus all casualties except such as consist 
of fixed amounts expressly stipulated to be paid at fixed intervals. 


(e) ‘he power here given to the proprietor of the feu with refer- 
ence to the casualties payable in respect of his feu is by section 19 
expressly made applicable to the case of a mid-superior with refer- 
ence to the casualties payable in respect of his mid-superiority. 

It has been decided that the words “ proprietor of the feu ” 
include a proprietor infeft, and so constructively entered under sec- 
tion 4 of the Act, although the last vassal to whom the superior 
granted an entry is still alive ; Morris v. Brisbane, 21st Feb. 1877, 
4 Rettie 515, On the other hand, a person who has not taken in- 
feftment, but has merely a personal right by an unrecorded convey- 
ance, does not seem entitled to be regarded as “the proprietor of 
the feu.”’ See opinion of Lord President Inglis in the case of The 
Lidinburgh Roperie Co. v. the Mags. of Edinburgh, 10th July 1877, 
4 Rettie 1032. 

Where the feu has come to be divided, and the proprietor of one 
part, who is infeft, and so constructively entered with the superior, 
desires to take advantage of the provisions of this section, he is not 
bound to redeem the casualties of the entire feu, but is entitled to 
redeem the casualties merely in so far as applicable to his- part 


thereof; The Edinburgh Roperie Co. v. the Mags. of Edinburgh, 10th | 


July 1877, 4 Rettie 1032, affirmed by the House of Lords 12th Nov. 
1878. 


(f) That is to say, in the ordinary case ; as casualties were due 
by law, apart from stipulation, only on the death of the last entered 
vassal. 

This provision applies to every case where the feu charter does 
not expressly stipulate for payment of a casualty on each sale or 
transfer of the property as well as on the death of each vassal, or 
for payment of an annual sum from the date of the last entry. A 
prohibition of subinfeudation, fenced with a clause of irritancy, 
though designed to enable the superior to demand a casualty on 
each sale or transfer of the feu, does not entitle the superior to 
demand more than the amount of the highest casualty with an addi- 
tion of fifty per cent.; Morris vy. Brisbane, 21st Feb. 1877, 4 
Rettie 515. 


(g) The highest casualty is generally the casualty of composi- , 


tion, which is payable on the entry of a singular successor. Where 
the entry of singular successors is untaxed, the composition is a 


year’s rent of the lands, under deduction of (1) the feu-duty, (2) | 
public burdens, (3) annual burdens imposed with the superior’s con- | 


sent, (4) a reasonable allowance for annual repairs, and (5) one-fifth 


of the teindable rental, whether the teinds have been valued or not, : 


provided the superior is not the proprietor of the teinds. Where 
the lands have been sub-feued, the composition is not the actual 
rent, but a year’s sub-feu-duty, with a year’s legal interest on any 
price or grassum that may have been paid in consideration of the 


| 
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sub-feu. See Bell’s Lectures on Conveyancing, Ist ed., p. 1057, 2d 
ed., p. 1136. As to the mode of calculating the year’s rent where 


the lands are owned by a railway company, see Hill v. Caledonian 
Railway Co., 21st Dec. 1877, 5 Rettie 386. It has been recently 
held that the proceeds of mines and minerals must be taken into 
account; Allan’s Trs. vy. Duke of Hamilton, 12th Jan. 1878, 5 Rettie 
510. 

As to the terms sufficient to include singular successors in clauses 
taxing entries, see Bell’s Lectures, Ist ed., p. 1008, 2d ed., p. 1138, 
and The Mags. of Inverkeithing v. Ross, 30th Oct. 1874, 2 Rettie 48. 


(h) See the case of Morris v. Brisbane, referred to in note ee) 
supra. 


(7) This is a very rare form of casualty. 


(k) Strictly speaking, a legal casualty does not become due till 
demanded by the superior; see note (i), ante, p. 320. But the meaning 
‘of this provision seems to be that in all cases before the proprietor 
can take advantage of the provisions of this section, he must pay any 
casualty that the superior might have lawfully demanded from him. 


16. Casualties redeemed to be discharged (a).— 
The superior (b), unless he shall elect to have the re- 
demption money converted into an annual sum as 
herein-after provided (c), shall, on payment or ten- 
der (d@) of such redemption money, be bound, at the 
expense of the party redeeming, to discharge all right 
to the casualties so redeemed, and such discharge, 
which may be in the form set forth in Schedule F. 
hereto annexed, or in a similar form (e), being re- 
corded (/') in the appropriate register of sasines at the 
expense of the party redeeming, shall operate as a 
valid and effectual discharge of such casualties : Pro- 
vided always, that when the superior shall have granted 
an heritable security affecting the superiority, no dis- 
charge to be granted to the vassal so redeeming shall 
be effectual without the consent of the creditor in such 
heritable security (9). 


(a) The object of this section is to render it obligatory on supe- 
riors to grant discharges of casualties redeemed under the immediately 
preceding section, and to provide a short form of discharge. 


(6) Including the Crown, the Prince, all subject-superiors, and 
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es nein ; See interpretation clause (section 3, paragraph 3), ante, 
p- 30. 


(c) Viz., in section 17, post, p. 348. 


(d) If the superior declines to receive the sum tendered, on the 
ground that it is insufficient, the proprietor will require to raise an 
action of declarator. 


___ (e) As the Act does not prescribe the use of the form in the 
Schedule, a discharge otherwise sufficient will not be invalidated by 
its being disconform to the Schedule, and a charter of novodamus 
may still be used for the purpose of discharging casualties. 


(7) With warrant of registration endorsed thereon; see section 33. 


(g) That is to say, no discharge without the consent of the herit- 
able creditor shall be effectual against such creditor or his successors 
having right to the security. 

If the superior cannot get his creditor’s consent, he may dis- 
pense with it by electing to commute the redemption money under 
section 17. 


SCHEDULE F. 


Form oF DISCHARGE OF CASUALTIES (a). 


I, A.B. [design him], proprietor of the estate of 
superiority in the lands of [describe or refer to (b) a 
description of the lands discharged |, whereof the estate 
of property (c) belongs to C.D. [design him], in con- 
sideration of | state cause of granting |, hereby discharge 
in favour of the said C.D., and his heirs and successors, 
all casualties incident to my said estate of superiority 
exigible in respect of the said estate of property (¢) 
[if only some of the casualties are redeemed (d) specify 
what they are}, and I consent to the registration hereof 
for preservation. In witness whereof | testing clause] (e). 


(a) The stamp duty seems to be the same as if the discharge were 
conveyance for the same price or other consideration. 


_ (b) As to the mode in which the reference should be made, see 
section 61. 


(c) Or estate of mid-superiority; see section 19, post, p. 351. 


Page 347, end of — 
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(d) This direction is applicable only to the case of redemption by 
mutual arrangement. If the redemption is compulsory, all the casual- 
ties are redeemed. 


(e) As to the requisites of the testing clause, see section 38. 


17. Option to superior of payment of an annual 
sum (a).—It shall be lawful for the superior (0) to 
elect that the redemption money above provided (c) 
shall be converted into an annual sum, equal to four 
per cent. upon the capital; and in that case, a memo- 
randum in the form set forth in Schedule G. hereto 
annexed, or in a similar form (d), of the amount of 
such annual sum, shall be signed by the parties or 
their respective agents (e), and recorded (/f) in the 
appropriate register of sasines at the expense of the 
party redeeming, whereupon such annual sum: shall 
be deemed to be feu-duty with all the legal qualities 
thereof, and shall form an addition to any existing feu- 
duty (g), and the superior’s right to all casualties shall 


be held to be discharged (h). 


(a) The object of this section is to give superiors the option of 
commuting into an additional feu-duty the sum payable by a vassal 
on his exercising his power to redeem casualties, and to provide a short 
form of deed for the purpose of effecting the commutation, 


(b) Including the Crown, the Prince, all subject-superiors, and 
mid-superiors ; see interpretation clause (section 3, paragraph 3), 
ante, p. 802. 


(c) Viz. in section 15, ante, p. 343. 


(d) As the Act does not prescribe the use of the form in the 
schedule, a deed otherwise sufficient will not be invalidated by its 
being disconform to the schedule, and a charter of novodamus may 
be used for the purpose of effecting the commutation. 


(e) In order to bind his client, the agent must have authority to 
sign the memorandum; but it does not seem necessary that the 
authority should be in writing. Whether the authority must be 
expressly conferred, or may be merely implied, is very doubtful. It 
is to be regretted that the Act should have sanctioned the signature 
of an agent without guarding against the possibility of his authority 
being called in question at a time when any evidence of authority 
may be unattainable. 


(f) With warrant of registration endorsed thereon; see section 33. 


= 
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(g) As a feu-duty does not bear interest unless expressly stipu- 
lated for in the feu charter, the additional feu-duty will not bear 
interest unless the original feu-duty did so. 


(zh) The consent of the superior’s heritable creditors is not re- 
quired to the commutation, as the additional feu-duty will fall under 
their securities in lieu of the casualties commuted. 


SCHEDULE G. 


Form oF MEMORANDUM CONSTITUTING A Fevu-Duty or 
ADDITIONAL Fru-Dury (@). 


It is agreed between A. [name and designation of 
swperior | immediate lawful superior of the lands of [ de- 
scribe or refer to (b) a description of the lands | on the 
one part, and B. [name and designation of proprietor 
of estate of property (c) | the proprietor of the dominium 
utile (c) of the said lands on the other part, that the 
dominium utile (c) of the said lands shall, from and 
after the term of [state term], be liable in payment to 
the superior thereof of a feu-duty of £ [or of there 
be a feu-duty already payable, of an additional feu-duty 
of £ over and above the existing feu-duty of 
£ ]; and that yearly, at two terms in the year 

state ihe terms at which the feu-duty is to be pard, or 
and that at the term of (state term) yearly (d) |, begin- 
ning the first term’s payment [state term, and whether 
with interest (e)|; which feu-duty [or additional feu- 
duty] is constituted in respect of | state here whether the 
additional feu-duty is im respect of a commutation of 
casualties (f) or of carriages, dc. (g), or as the case 
may be| In witness whereof [testing clause | (h). 
Norr.—If the memorandum be executed by the 
agents of either or both of the parties, it will 
be stated in the testing clause that the memo- 
randum is signed by them in that capacity 
for and on behalf of their constituent or re- 
spective constituents (?). 


(a) The stamp duty seems to be the same as if the memorandum 


were a conveyance in consideration of the total amount of feu-duty 


Page 350, end of 
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120, 
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which will be payable during the period of twenty years following 
the date of the deed ; see section 72, sub-sec. 2, of the Stamp Act of 
1870. 


(b) As to the mode in which the reference should be made, see 
ection 61. 


(c) Or estate of mid-superiority ; see section 19, post, p. 351. 


(d) The additional feu-duty will fall to be paid at the same term 
or terms as the original feu-duty, unless otherwise arranged by the 
parties. 


(e) See note (g), ante, p. 349. 
(f) Under section 17, ante, p. 348. 
(g) Under sections 20 and 21, post, p. 352 et seq. 


(h) As to the requisites of the testing clause, see section 38. 


(z) In order to prevent questions being subsequently raised as to 
the agents’ authority, the agents should be authorised by a deed, 
which should be specified either in the body of the memorandum or 
in the testing clause ; see note (e) to section 17, ante, p. 348. 


18. Hntails not to bar redemption (a).—Casualties 
subject to the fetters of an entail may be redeemed 
as aforesaid (b) notwithstanding such entail, the re- 
demption money being consigned (c) in one of the 
banks in Scotland incorporated by royal charter or Act 
of Parliament in name of the accountant of the Court 
of Session, who shall be allowed a reasonable fee for 
his trouble out of such money, and being applied by 
the heir of entail in possession under the orders of the 
said Court (d) for the benefit of the entailed estate (e), 
the accruing interest being payable to the heir of entail 
in possession during the time the same shall arise ; 
provided always, that when the redemption money so 
consigned during any period of three years shall not ex- 
ceed in whole the sum of one hundred pounds, the same 
may at the end of that period be paid over by the accoun- 
tant for the time, without orders or authority from the 
Court, to the person or persons or the representatives 
of the person or persons in possession of the entailed 
estate at the time or times when the consignment or con- 
signments was or were respectively made. Or the heir 
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of entail in possession of an entailed estate at the time, 
when any casualty shall be redeemed may, in his 
option, elect, in lieu of such consignment in bank, that 
the redemption money shall be converted into an 
annual sum equal to four per centum upon the capital, 
in which case a memorandum as before provided (/) 
shall be signed and recorded, whereupon such annual 
sum shall be deemed to be feu-duty, with the qualities 
and in manner and to the effect before provided (/). 


(a) The object of this section is to prevent the entail of an estate 
of superiority being a bar to the redemption or commutation of 
casualties, and to provide for the application of any redemption 
money payable by the vassals of an heir of entail. 


(b) Viz., in section 10, ante, p. 343. 


(c) The person paying the redemption money must see that it is 
duly consigned. 


(d) An application for authority to uplift and apply the consigned 
money must be presented in ordinary form, except in the circum- 
stances specified in the proviso following this clause. 


(e) The application of the money is made to depend entirely 
upon the discretion of the Court. 


(f) Viz., in section 17, ante, p. 348. 


19. Redemption of casualties by a mid-su yperior (a). 
—The person in right of any estate of superiority (b 
created prior to the commencement of this Act (¢ 
shall be entitled to redeem the casualties, legal or 
conventional, which may be payable to an over 
superior, in the same manner and on the same terms 
and conditions as are herein-before (d) enacted with 
respect to the redemption of casualties by a person in 
right of an estate of property. 

(a) The object of this section is to confer on mid-superiors the 
same powers as are conferred by the Act on proprietors of the 
dominium utile or estate of property, in regard to the redemption of 
casualties. 

(b) The word ‘superiority ” here means mid-superiority ; see 
interpretation clause (section 3, paragraph 8), ante, p. 302. 
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(c) Viz., 1st October 1874. 
(d) Viz., in sections 15, 16, 17, and 18, ante, p. 343 et seq. 


20. Commutation of carriages and services by 
agreement, or by Sheriff (a).—Where .carriages and 
services (b), or any of them, exigible by the superior 
(c), shall, for any period of five years (d), have been 
commuted to an annual money payment by agreement 
between the parties, whether reduced to writing or not, 
and whether express or implied from the conduct or 
actings of parties, and have not thereafter been exacted 
and performed (e), the said annual payment shall there- 

after be deemed to be the value in all time coming of 

such carriages and services respectively, and the supe- 
rior shall be bound to accept the same in lieu of such 
carriages and services respectively. 

With respect to carriages and services (b) which 
have not been so commuted, it shall be competent to 
either party to apply to the Sheriff (/) within whose 
jurisdiction the lands lie to determine summarily the 
annual value thereof, and the determination of the 
Sheriff shall be final and not subject to review, and the 
superior shall be bound thereafter to accept of the 
annual sum so determined in leu of such carriages 
and services (0). 


(a) The object of this section is to enable either superior or vassal 
to commute into an annual money payment agricultural and other 
services exigible by the superior. The services of personal attend- 
ance, hosting, hunting, watching, and warding were abolished by 
the Act 1 Geo. I. c. 54, which, however, left in force such services 
as were not of a military character; see Bell’s Lectures on Con- 
veyancing, Ist ed., p. 590, 2d ed., p. 625. The commutation autho- 
rised by the present section may be either by agreement, express or 
implied, or by the determination of the Sheriff. 


(b) It is not clear whether the word “services” includes the 
delivery of kain fowl, as to which see Hope v. Actken, 18th January 
1872, 10 Macph. 347. ; 


(c) Including the Crown, the Prince, all subject superiors, and 
mid-superiors ; see interpretation clause (section 8, paragraph 8), 
ante, p. 302. 


SECTION 21. Odo 


_ (d) The period of five years must, apparently, be subsequent to 
the commencement of the Act. 


(e) The result of this clause is that the mere payment of the 
money for five years will operate as an agreement to commute, unless 
it has been expressly agreed between the parties that the payment of 
the annual sum is not to have this effect. 


(f) Including Steward, Sheriff Substitute, and Steward Substi- 
tute ; see interpretation clause (section 3, paragraph 8), ante, p. 302. 


21. Commuted value to be feu-duty.—Not barred 
by entails (a).—The annual money value, where ascer- 
tained as aforesaid (b) by agreement, may (c) be stated 
in amemorandum in the form set forth in the said 
Schedule G. hereto annexed (d), or in a similar form 
(e), signed by the parties or their respective agents (/), 
and on such memorandum, or the extract decree pro- 
nounced by the Sheriff, as the case may be, being re- 
corded (g) in the appropriate register of sasines, such 
annual money value shall be deemed to be feu-duty 
with all the legal qualities thereof, and shall form an 
addition to any existing feu-duty (h), and the supe- 
rior’s right to the carriages and services shall be held 

‘to be discharged (7). Such discharge, redemption (4), 
and commutation may be validly effected notwith- 
standing the fetters of any entail (/). 


(a) The object of this section is to provide a simple mode by 
which the annual value of carriages and services commuted under 
the immediately preceding section may be converted into a feu-duty, 
and to prevent the fetters of any entail operating as a bar to the 
commutation. 


b) Viz., in section 20, ante, p. 352. 
p I 


(c) This provision being merely permissive, neither party can 
compel the other to execute the memorandum. But, assuming that 
a binding agreement has been constituted, either party may raise an 
action of declarator of its terms, and the extract decree may, it is 
thought, be competently recorded in the appropriate register of 
sasines. 


(d) Schedule G, is printed ante, p. 349. 
< 
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(ec) As the Act does not prescribe the use of the form in the 
schedule, a deed otherwise sufficient will not be invalidated by its 
being disconform to the schedule. 


(f) As to the authority of the agents, see note (e) to section 17, 
ante, p. 348. 


With warrant of registration thereon ; see section 33, post. 
Mf] S$ 5 Pp 


(h) As a feu-duty does not bear interest unless expressly stipu- 
lated for in the feu-charter, the additional feu-duty will not bear in- 
terest unless the original feu-duty did so. 


(i) The consent of the superior’s heritable creditors is not 
required to the commutation, as the additional feu-duty will fall 
under their securities in lieu of the carriages or services commuted. 


(k) The word “redemption” has been inserted here by mistake ; 
the provisions of the Act as to redemption apply only to casualties. 


() Whether an entail of the superiority or of the estate of pro- 
perty. 


22. Monopolies of superior’s agents annulled (a).— 
All conditions, whether made before or after the 
commencement of this Act, to the effect that the 
superior shall be entitled to select or appoint an agent: 
to prepare or record sasines or warrants of regis- 
tration, or conveyances or other deeds (d) having 
reference to any estate in land (c), or restraining 
or restricting the proprietor of any estate in 
land (c) in the selection of an agent to prepare or re- 
cord such sasines, warrants, conveyances, or other 
deeds (), or securing any privilege or monopoly to 
the superior’s agent, or to any agent or agents selected 
or appointed by him, or to the effect that any proprie- 
tor of lands (d) shall be bound to intimate to the 
superior of such lands any change of ownership, 
whether by succession or singular title, except as here- 
in-before provided (e), or to pay any fees or expenses 
in connection with such change of ownership (f); and 
further all conditions made after the commencement 
of this Act (g), to the effect that it shall not be lawful 
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to the proprietor of lands to subfeu the same to be 
holden of himself as immediate lawful superior thereof, 
or to grant conveyances thereof to be holden a me vel 
de me or with an alternative manner of holding (h), 
shall, with all irritant clauses applicable thereto, be 
null and void, and not capable of being enforced, and 
all enactments to the contrary of, or at variance with, 
this enactment in any Act of Parliament (2) shall be, 
and the same are hereby, repealed. 


(a) The object of this section is twofold—(frst) to annul all mo- 
nopolies claimable under either existing or future feu rights by the 
agents of superiors, with reference to the preparation or recording of 
the vassal’s titles; and (second) to annul prohibitions of subinfeuda- 
tion in all feu rights granted after the commencement of the Act. 
The ostensible reasons for the stipulation that the superior’s agent 
should prepare or record the vassal’s titles were to ensure the insertion 
therein of all the conditions of the feu, and to prevent the vassal de- 
priving the superior of the right to a casualty by assigning a charter 
before infeftment. The force of these reasons being much weakened 
by the provisions of the Act in regard to casualties and charters by 
progress, advantage has been taken of this opportunity to get rid of 
monopolies which occasioned a great deal of irritation in the 
profession. A temporary exception is, however, made by section 24 
in the case of feus agreed to be granted, but not actually granted, be- 
fore the commencement of the Act. Prohibitions against subinfeu- 
dation or against an alternative holding were chiefly designed to en-. 
sure the payment of a casualty on each sale or transfer of the feu. 
Such prohibitions are, however, annulled only in future feus, as 
superiors may have substantial interest to enforce them in existing 
feus. 


(b) The words conveyance and deed include almost every con- 
ceivable writing ; see interpretation clause (section 3, paragraph 4), 
ante, p. 302. 


(c) “ Estate in land” means any interest in land, whether in fee, 
liferent, or security, and whether beneficial or in trust, or any real 
burden on land, and here includes an estate of mid-superiority ; see 
interpretation clause (section 3, paragraph 2), ante, p. 301. 


d) The word ‘lands”’ here means all subjects of heritable pro- 
perty held of a superior; see interpretation clause (section 38, para- 
graph 1), ante, p. 301. 


~ (e) Viz., in section 4, sub-section 2, which provides that the pro- 
prietor last entered shall continue personally liable to the superior 
for performance of the whole obligations of the feu, until notice of 
the change of ownership shall have been given to the superior. 
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(f) The superior is not entitled to engross in his chartulary, at: 
the expense of his vassal, the conveyance by the recording of which 
the vassal was constructively entered ; Magistrates of Edinburgh v. 
Whitehead, 18th May 1876, 3 Rettie 663. 


(g) Viz., lst October 1874. 


(h) An a me vel de me or alternative holding is now superseded 
by section 4 of the Act; see note (c) anle, p. 26, and notes (h) and (7) 
ante, p. 308 et seq. 


(i) The Acts of Parliament here referred to are private Acts 
authorising heirs of entail, &c., to feu out their lands. 


93. In absence of express condition, no casualties 
in feus created after commencement of Act.—Lncrease 
or reduction of feu-duty or periodical additional pay- 
ment may be stipulated (a).—In feus (b) granted after 
the commencement of this Act (c) the annual feu-duty 
shall be of fixed amount or quantity (d), and no 
casualties (e) or duties shall by law, irrespective of 
express condition or covenant, be payable to the 
grantor of the feu, or his successors in the superiority 
(f), and it shall not be lawful to condition or stipulate 
for any casualty to be paid on the succession of an heir 
(7) or the acquisition of a singular successor (h), or in 
any way except at fixed intervals; but it shall be law- 
ful to condition or stipulate for a permanent increase 
or reduction of the feu-duty (7), or for payment of a 
casualty in the form of a periodical fixed sum or 
quantity, provided that the amount of such increase 
or reduction, or of such periodical additional sum or 
quantity, shall be certain, and that the time or times 
at which such additional sum or quantity shall be 
exigible, or from and after which such increase or 
reduction is to have effect, shall also be certain and not 
dependent upon any event or occurrence (k) except 
the occurrence or recurrence of the time or times at 
which under the terms of such condition or stipulation 
the periodical additional sum or quantity 1s made 
exigible, or the increase or reduction of feu-duty is to 
have effect ((). 


SECTION 24. 3507 


(a) The object of this section is to abolish casualties, legal or 
conventional, in feus granted after the commencement of the Act, 
nothing of the nature of a casualty being payable irrespective of 
express stipulation, and the parties being allowed to condition or 
stipulate only for a permanent increase or reduction of the feu-duty, 
or for payment of a casualty in the form of a fixed sum payable at 
fixed periods. As regards the casualties incident to feus granted 
before the commencement of the Act, sections 15 to 19 inclusive, ante, 
pp. 343-351, provide for their redemption or their commutation into 
a fixed feu-duty. Consequently, casualties properly so called, which, 
through the uncertainty of their incidence and often of their amount, 
were most vexatious, will gradually cease to exist. 


(6) Including blench holdings ; see interpretation clause (section 
3, paragraph 6), ante, p. 302. 


(c) Viz., Ist October 1874. 


(d) It is still competent to stipulate for a feu-duty of a fixed 
quantity of grain. 


(ec) The word casualties here includes relief-duty and composi- 
tion ; see interpretation clause (section 3, paragraph 7), ante p. 302. 


(f) Superiority includes mid-superiovity ; see interpretation 
clause (section 3, paragraph 3), ante, p. 302. 


(g) That is to say, relief-duty. 
(h) That is to say, composition. 


(c) That is to say, that after a certain period the feu-duty shall 
be permanently of a fixed amount, either higher or lower than that 
paid for the first period. 


(k) Not dependent, for example, upon the death of the vassal or 
any other person, nor upon the sale or transfer of the feu. 


(1) Under this provision it is now customary to stipulate for a 
duplicand of the feu-duty, payable at the end of every period of a 
certain number of years, varying between nineteen and twenty-five. 


94. Where feu rights stipulating or inferring 
casualties are contracted to be granted (a).—In all 
cases where superiors have agreed or contracted prior 
to the passing of this Act (b) to feu land (c), but have 
not granted the feu rights thereto prior to the com- 
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mencement of this Act (d), and but for the provisions 
of this Act (e) would have been entitled in the feu 
rights to stipulate for the payment of casualties (/’) as 
well as of feu-duties, nothing in this Act contained 
shall be construed or held as depriving such superiors 
of their right to such casualties (f'), but such casual- 
ties (f) may, if desired by such superiors or their 
vassals in such feus, be converted into annual sums 
equal to four per cent. on the amount of the price of 
the redemption of such casualties ascertained as pro- 
vided in section fifteen hereof, and such annual sums 
shall be deemed to be feu-duties, with all the legal 
qualities thereof, and shall form additions to the feu- 
duties which may have been contracted for (g), and in 
the feu rights to be granted of such feus superiors 
shall be entitled, in the event of the casualties being 
converted as aforesaid, to state as one feu-duty the 
feu-duty which has been contracted for or agreed upon, 
and that formed by the converted casualty (h), and 
shall have all competent remedies for recovery thereof. 
But in the event of neither the superiors nor the 
vassals in such feus desiring to convert casualties (7) 
agreed or contracted for before the passing of this Act 
(b) as aforesaid, it shall be competent in such feu rights 
to stipulate for payment of the casualties which (/) 
the vassals may expressly or by force of law (2) have 
agreed or contracted to pay, in the same manner as 
might have been done prior to the commencement of 
this Act (d); and it shall also be competent in such 
feu rights to stipulate that the same (4) shall be re- 
corded by the agent of the superior at the expense of 
the vassal, if such or a similar stipulation shall have 
been made and agreed prior to the passing of this Act 
(>) in the agreement or contract for feuing such land. 


(a) The object of this section is to make special provision for the 
exceptional case of feu-rights having been granted after the com- 
mencement of the Act in implement of agreements entered into before 
the passing of the Act. Such agreements may have been entered 
into on the footing that the legal casualties should be payable, and 
yet section 23 renders it unlawful to stipulate for such casualties in 
feu rights granted after the commencement of the Act. The present 


SECTION 25. 359 


section provides for this special case by enabling either party to insist 
on the commutation of such casualties, and by allowing payment of the 
casualties to be stipulated for in the feu rights in the event of neither 
party desiring to have them commuted. Provision is also made for 
the case of the parties having agreed before the passing of the Act 
that the feu right should be recorded by the superior’s agent. 


(b) Viz., 7th August 1874. 


(c) “Land” here includes all subjects of heritable property which 
were or might have been held of a superior according to feudal tenure ; 
see interpretation clause (section 3, paragraph 1), ante, p. 3801. 


(d) Viz., Ist October 1874. 
(e) Viz., in section 23, ante, p. 356. 


(7) The word “casualties” here means all casualties except those 
which consist of fixed sums payable at tixed intervals. 


(g) Asa feu-duty does not bear interest unless expressly stipu- 
lated for, the additional feu-duty will not bear interest unless it was 
agreed that the original feu-duty should do so. 


_ (h) Thus dispensing with the memorandum required by section 
17 in the case of casualties incident to feus created prior to the com- 
mencement of the Act. 


(i) By force of law, untaxed casualties of relief duty and com- 
position were exigible in feu rights entered into prior to the com- 
mencement of the Act, unless otherwise arranged between the parties. 


_ (k) That is to say, that the original feu rights shall be so recorded, 
This clause does not extend to the recording of subsequent convey- 
ances of the feu or other titles of the vassals. 


25. Distinction between burgage and feu abolished.— 
Registration of writs in burgh register.—Provisions for 
lands in Paisley held by booking tenure (a).—The pro- 
prietors of and all others having any estate in land (0) 
held burgage shall have the same right and interest in 
such estate as would have belonged to them under 
this Act or otherwise had the tenure been feu instead 
of burgage, and there shall not after the commence- 
ment of this Act (c) be any distinction between estates 
in land (b) held burgage and estates in land held feu, 
in so far as regards the conveyances relating thereto 
(d), or the completion of titles (e), or any of the matters 
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or things to which the provisions of this Act relate (f) ; 
and the proprietors (g) of estates in land (h) which 
were held burgage shall be entitled to grant feus of 
the same in the same manner and to the like effect as 
if such estates in land had been held by feudal tenure 
(i); and the titles (k) of all such feus granted before 
the commencement of this Act (c) shall be unchallenge- 
able on the grounds that such feus ave of land held by 
burgage tenure (J), or that such titles have been re- 
corded in the burgh register of sasines (7). ‘ 
Writs affecting land which immediately prior to 
the commencement of this Act (c) was held burgage 
shall be recorded in the burgh register of sasines (7). 
The provisions of this section in regard to land 
held by ordinary burgage tenure shall be applicable 
also to lands in the burgh of Paisley held by the 


peculiar tenure of booking (0), except that writs 


affecting land in said burgh held by the tenure of 
booking shall be recorded in the register of booking 


therein (p). 


(a) The object of this section is to abolish burgage tenure (in- 
cluding the tenure of booking peculiar to Paisley) in so far as regards 
conveyancing, and to confer upon the proprietors of lands formerly 
held burgage the same rights and interests as they would have if the 
lands were held feu. Burgage tenure is that by which royal burghs 
hold of the Sovereign the houses and lands that lie within the limits 
described in their charters of erection. The corporation or whole 
body of the burgh is the vassal, the particular title which any burgess 
has to a share of the common subject being merely the proof of his 
right thereto in questions with the corporation or its other members. 
Hence the bailies or magistrates acted as the representatives of the 
Sovereign in receiving resignations and granting new infeftments to 
the individual burgesses, and the infeftments were recorded in a 
register of sasines kept for each burgh (with a few exceptions, men- 
tioned in note (a), ante, p. 281). These peculiarities of burgage 
tenure gave rise to a special system of conveyancing, for the details 
of which reference is here made to the various sections of the Con- 
solidation Act which apply to burgage subjects. The present sec- 
tion assimilates estates in land held burgage to estates in land held 
feu, and removes all doubt as to the competency of feus already 
granted of burgage subjects. But the burgh registers are still retained 
for writs affecting land which immediately prior to lst October 1874 
was held burgage. 


SECTION 25. S6t 


(b) The words “estate in land” here mean any interest in land, 
whether in fee, liferent, or security, and whether beneficial or in 
trust ; see interpretation clause (section 38, paragraph 2), ante, p. 301. 


(c) Viz., 1st October 1874. 


(d) Section 26, post, 362, allows a certain option as regards the 
forms of conveyances. 


(e) The effect of this provision is pointed out in the notes on the 
various sections of the Consolidation Act dealing with burgage subjects. 


(f) These provisions, read along with the definition of “land” 
or “lands” in the interpretation clause (section 3, paragraph 1, ante, 
p- 801) have the effect of abolishing burgage tenure in so far as regards 
conveyancing. Where, however, burgage subjects have not been 
feued, either before or after the commencement of this Act, they will 
still be holden of Her Majesty for service of burgh used and wont. 


(y) Including both the town council and individual proprictors. 


(h) Notwithstanding the interpretation clause (section 3, para- 
graph 2, ante, p. 301), the words ‘estates in land” cannot be here 
read as meaning more than “land” or “lands.” 


(7) The feu rights require, however, to be recorded in the burgh 
register of sasines ; see note (7), ¢n/ra. 


() Including security titles; see opinion of Lord Curriehill in 
M‘Cutcheon v. M‘William, 8th March 1876, 3 Rettie 568. 


(1) Prior to the commencement of the Act there was little doubt 
that the magistrates and town council of a burgh were legally entitled 
to grant any portion of the territory remaining in their hands, to be 
held of themselves as superiors, in feu-farm. But no individual pro- 
prietor of burgage subjects could grant a feu thereof to be holden of 
himself. See Duff’s Feudal Conveyancing, pp. 51 and 509 ; Bell’s 
Lectures on Conveyancing, Ist ed., p. 737; Mags. of Arbroath v. 
Dickson, 19th March 1872, 10 Macph. 630. ‘The present provision, 
however, has retrospective effect, and validates all feus of burgage 
subjects. 


(m) Assuming that burgage subjects were competently feued, the 
titles required to be recorded in the register of sasines applicable to 
the county, not in the burgh register, which prior to the commence- 
ment of this Act was applicable only to subjects held by burgage 
tenure. But mistakes were frequently made as to the appropriate 
register. As the present provision validates the titles recorded in 
the burgh register before the commencement of the Act, it necessi- 
tates a search down to that date in the burgh register as well as in 
the county registers of sasines. It is, however, to be observed that 
this provision is applicable only to titles recorded prior to 1st October 
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1874 ; the subsequent titles of subjects feued prior to that date must, 
it is thought, be recorded in the register applicable to the county, as 
such titles cannot be regarded as “writs affecting land which imme- 
diately prior to the commencement of this Act was held burgage.” 


(n) This provision is designed not merely to retain the burgh 
registers, but also to afford an easy way to determine whether a writ 
should in future be recorded in the burgh register or in the county 
register of sasines. The date of the commencement of the Act 
(1st October 1874) is taken as the point of time at which the ques- 
tion is to be determined once for all with reference to each particular 
property. If immediately prior to that date the property was held 
burgage, all titles and writs affecting it fall to be recorded in the 
burgh register, whether it may or may not be subsequently feued 
out ; and, on the other hand, if immediately prior to that date the 
property was held feu, by having been already feued out, then all 
writs affecting it fall to be recorded in the county register. This pro- 
vision avoids the confusion that would have resulted had the selec- 
tion of the register depended on whether the property continued to 
be held burgage or came to be feued out after the commencement of 
the Act. It also prevents the county registers gradually superseding 
the burgh registers as to the titles of the domzniuwm utile of subjects 
in burgh, and the burgh registers remaining the appropriate registers 
for the titles of the dominiwm directum thereof. 

The above construction of the clause is that adopted in the 2d. ed. 
of Bell’s Lectures on Conveyancving, pp. 794 and 1109. But itis right 
to point out that so eminent a conveyancer as Dr Mowbray, W.S., 
takes a different view; see his Analysis of the Conveyancing Act, p.47, 
and his edition of Hendry’s Styles, p. 203. He holds as inserted 
after the word ‘ writs” the words ‘not being feu rights ;” but, 
with great deference, it is thought that this construction is strained, 
and attended with so many anomalies that it cannot be regarded as 
the true one. The only thing to suggest it is the analogy of the pre- 
ceding provision as to the titles of feus granted before the commence- 
ment of the Act; but as such titles should always have been, and 
generally were, recorded in the county register, it was proper not to 
alter the register appropriate to such titles, though titles recorded in 
the wrong register in time past might be declared unchallengable. 


(0) The tenure of booking peculiar to Paisley is so called because 
the titles of proprietors are entered in a book or register kept by the 
town clerk, which comes in place of the burgh register of sasines. 
Conveyances of land held by this tenure contained an obligation to 
book and secure, in place of the usual obligation to infeft. 


(p) Even although such land may be feued out; see note (n) 
supra. 


26 Form of conveyances (a).—Conveyances (b) of 
land hitherto (c) held burgage or by the tenure of 
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booking may be in the forms allowed by “The Titles 
to Land Consolidation (Scotland) Act, 1868,” in re- 
gard thereto (d); provided always, that it shall not 
be necessary to insert in any such conveyances a pro- 
curatory or clause of resignation, and that such pro- 
curatory or clause if inserted shall be held pro non 
scripto (e), and that the forms applicable to lands held 
feu shall be applicable likewise (/), and shall have the 
same or a similar effect with reference to lands which 
were held burgage or by the tenure of booking prior 
to the commencement of this Act (g). 


(a) The object of this section is to regulate the form of convey- 
ances of lands hitherto held burgage or by the tenure of booking. 
Such conveyances may be either in the forms allowed by the Con- 
solidation Act in the case of burgage subjects, or in the forms appli- 
cable to lands held feu. The form of a disposition of burgage sub- 
jects differs from that of a disposition of feudal subjects in only 
two respects, viz., in containing a clause expressing the manner 
of holding to be of Her Majesty in free burgage, and in substituting 
the words ‘‘ground-annual, cess, annuity,” in place of the words 
“feu duties, casualties,” occurring in the clause obliging the seller to 
relieve the purchaser of public burdens. The former form of ordinary 
disposition is thus still adapted to the case of the lands not having 
been feued out; while the latter form should be used where the 
lands have been feued out. Of course, where it is intended to create 
a feu, whether a feu charter or a feu disposition or a feu contract is 
used for the purpose, the holding must be expressed to be de me. 


(b) See interpretation clause (section 3, paragraph 4), ante, p. 302. 
(c) Viz.., down to Ist October 1874. 
(d) Viz., in section 7, ante. p 27. 


(e) Section 7 of the Consolidation Act rendered it unnecessary to 
insert a procuratory or clause of resignation ; but the present Act 
renders such a procuratory or clause incompetent. 


(/) See note (a) supra. 
(g) Viz., 1st October 1874. 


97. The word “ dispone” unnecessary (a).—It shall 
not be competent to object to the validity of any 
deed (b) or writing as a conveyance of heritage coming 
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into operation after the passing of this Act (c), on the 
ground that it does not contain the word “ dispone,” 
provided it contains any other word or words import- 
ing conveyance or transference, or present intention to 
convey or transfer (d). 


(a) The object of this section is to render the use of the word 
“ dispone ”’ unnecessary in any conveyance of heritage. It was quite 
settled that the use of that word was essential in a mortis causa con- 
veyance of heritage (Kirkpatrick v. Kirkpatrick’s Trustees, 19th 
March 1873, 11 Maeph. 551, affirmed on this point on 23d June 
1874, 1 Rettie, H.L., 37) till the rule of law was relaxed by the 
Consolidation Act, the twentieth section of which provided that the 
use of the word dispone, or other words importing a conveyance 
de presenti, should not be necessary in any testamentary or mortis 
causa deeds or writings executed by any person who died after the 
commencement of that Act. That provision did not apply to deeds 
inter vivos ; but it was never actually decided that the use of the 
word dispone was essential to the validity of an onerous conveyance 
anter vivos ; Bell’s Lectures on Conveyancing Ist ed., p. 548. The 
present section, however, removes all doubt as to the validity of 
any conveyance coming into operation after the passing of the Act. 


(b) The word “ deed” includes almost every conceivable writing ; 
see interpretation clause (section 3, paragraph 4), ante, p. 802. 

(c) Viz., 7th August 1874. As a general rule, deeds énter vivos 
come into operation on delivery, while mortis causa deeds come into 
operation at the death of the grantor. 

(d) Words importing conveyance or transference, or present in- 
tention to convey or transfer, are not necessary in testamentary or 
mortis causa deeds. See section 20 of the Consolidation Act, ante, 


p. 63. 

Notwithstanding the provisions of this section, the word “ dis- 
pone” should still be preferred by conveyancers, as it is the most 
appropriate to import conveyance or transference. 


28. Date of entry («).—Where no term of entry (0) 
is stated in a conveyance (c) of lands (d), the entry shall 
be at the first term of Whitsunday or Martinmas after 
the date or last date of the conveyance (e), unless it 
shall appear from the terms of the conveyance (c) that 
another term of entry was intended (f) 


(a) The object of this section is to fix a presumptive term of 
entry, where none is specified in a conveyance. 


()) As to the clauses in a conveyance fixing the term of entry and 
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assigning the rents, see sections 5 and 8 of the Consolidation Act, 
ante, pp. 21 and 29. 


(c) The word “ conveyance” includes almost every conceivable 
writing. See interpretation clause (section 3, paragraph 4), ante, 
802 
p. 302. 


(d) The word “lands” includes all subjects of heritable property, 
whether feudal or burgage; see interpretation clause (section 3, para- 
graph 1), ante, p. 301. 


(e) As the execution of a deed may be accidentally delayed beyond 
the intended term of entry, it is not expedient to leave the term of 
entry to be implied under the provisions of this section. 


(f) It is only from the terms of the conveyance that the intention 
to fix another term of entry can be gathered or inferred. 


29. General dispositions forming links of serves of 
titles not objectionable on certain grounds (a).—No 
decree, instrument, or conveyance under this Act, and 
no other decree, instrument, or conveyance (b), whether 
dated before or after the commencement of this Act, 
shall be deemed to be invalid because the series of 


titles connecting the person obtaining such decree, or 


expeding such instrument, or holding such convey- 
ance, with the person last infeft, shall contain as links 
of the series two or more general dispositions (c), or 
because any general disposition (c) forming a part of 
the series does not contain a clause of assignation of 
writs. 


(a) The object of this section is to remedy a defect in section 19 
of the Consolidation Act, which provided that a general disposition 
of lands, whether by conveyance mortis causa or inter vivos or a testa- 
mentary deed, should be a sufficient warrant for a notarial instrument 
in favour of the disponee. In the case of Smith v. Wallace, 26th 
November 1869, 8 Macph. 204, it was held that to enable a person 
other than the original grantee to complete a title in this way he 
must have an assignation, general or special, of the general dis- 
position. As a general disposition does not usually contain a 
clause of assignation of writs, this decision rendered it impossible to 
use two or more general dispositions as connecting links in the series 
of writs on which a title was to be made up. The present section, 
which has retrospective effect, remedies this state of matters, by 
allowing two or more general dispositions to be so used, and by ren- 
dering it unnecessary for any general disposition to contain a clause of 
assignation of writs. 
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(b) As to the extensive meaning given by the interpretation 
clause to the words “ conveyance” and ‘‘instrument,”’ see section 3, 
paragraph 4, ante, p. 302. 


(c) Whether mortis causa or inter vivos. The provisions of this 
section apply only to general dispositions, not to special dispositions. 


30. Conveyances and discharges of real burdens.— 
Real burdens effectual in competition from date of re- 
cording; mode of completing title to real burdens (a), 
—It shall be lawful to record (b) in the appropriate 
register of sasines any deed, instrument, or writing 
whereby any real burden upon land is assigned, con- 
veyed, or transferred, or is extinguished or restricted. 

No deed, instrument, or writing (c), executed or dated 
after the commencement of this Act, whereby any real — 
burden upon land shall be hereafter assigned, conveyed, 
or transferred, shall be effectual in competition with 
third parties, unless the same is recorded (b) in the 
appropriate register of sasines; and such deed, instru- 
ment, or writing shall take effect in competition with 
third parties only from the date of such registration, 
and intimation according to the existing law and prac- 
tice shall be unnecessary when such deed, instrument, 
or writing is recorded (d) ; and real burdens upon land 
may be assigned, conveyed, or transferred, and ex- 
tinguished or restricted, and titles thereto may be com- 
pleted as nearly as may be in the same manner as in 
the case of heritable securities constituted or requiring 
to be constituted by infeftment in favour of the credi- 
tor as defined by “The Titles to Land Consolidation 
(Scotland) Act 1868,” and the whole provisions, 
enactments, and forms of that Act and of this Act re- 
lative to the assignation, conveyance, or transference 
(c) and extinction or restriction (f/f) of bonds and dis- 
positions in security, and other heritable securities 
constituted or requiring to be constituted by infeft- 
ment as aforesaid, and to the completing of titles 
thereto (g), and also the forms referred to (h), as well 
as the provisions and enactments contained in section 


117 of the said Act (7), shall be taken to apply and shall 
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apply as nearly as may be to real burdens upon land; 
provided always, that securities by way of ground 
annual, whether redeemable or irredeemable, shall 
continue to be heritable as regards the succession of 
the persons in right thereof (£); and provided also, 
that where a real burden upon land shall have been 
assigned, conveyed, or transferred by any deed, instru- 
ment (/), or writing which has entered the appropriate 
register of sasines, it shall not be necessary to produce 
to the notary public expeding any notarial instrument 
applicable to such real burden, or to set forth in such 
notarial instrument, as a warrant thereof, the deed, in- 
strument, or writing constituting the said real burden ; 
but it shall be sufficient to produce to him, and to 
specify shortly in such notarial instrument, the deed, 
instrument, or writing, or the deeds, instruments, or 
writings whereby the said real burden shall have been 
assigned, conveyed, or transferred, and which, or one 
or more of which, if there are more than one, shall 
have entered the appropriate register of sasines (m). 


(a) The object of this section is to assimilate real burdens to 
other heritable securities, in so far as regards the mode in which they 
may be transferred or discharged, and also to remove doubts as to 
whether the provisions of the Consolidation Act, rendering heritable 
securities moveable as regards the succession of the creditor therein, 
were applicable to securities by way of real burden. ‘The section 
does not deal with the constitution of real burdens, which is peculiar 
in this respect, that the title of the creditor is completed, not by his 
own infeftment, but by the debtor’s infeftment, upon which the 
creditor’s right is imposed by way of qualification. 


(b) With warrant of registration endorsed thereon ; see section 33, 
post. 


(e) Viz., Ist October 1874. 


(d) Prior to the commencement of the Act real burdens were not 
transferred, like other heritable securities, by conveyance followed by 
infeftment, but by assignation intimated to the debtor. Assignations 
of real burdens were frequently recorded in the register of sasines ; 
but this was useless, intimation to the debtor being the only com 
petent mode of completing the title, and in cases of competition all 
questions of preference depending upon priority of intimation. Now, 
the preference is made to depend upon the date of recording ; but in 
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any question between the debtor and the creditor, intimation is still 
sufficient. 


(e) This provision renders applicable to real burdens section 124 
of the Consolidation Act, and the schedules therein mentioned, 
ante, p. 241 et seq. 


f) This provision renders applicable to real burdens sections 132 
and 133 of the Consolidation Act, and the schedules therein men- 
tioned, ante, p. 258 et seq. 


(g) This provision renders applicable to real burdens sections 125 
to 130, both inclusive, of the Consolidation Act, and the schedules 
therein mentioned, ante, p. 245 et seg.; sections 125, 127, and 129 
being, however, read as amended by sections 63, 64, and 65 of the 
Conveyancing Act. 


(h) Viz., the forms contained in the schedules referred to in the 
sections specified in notes (e) (f) and (g) supra. 


i) Viz., the section rendering heritable securities moveable as. 
regards the succession of the creditor therein. 


(k) The reason why ground-annuals still continue heritable as re- 
gards succession is, that they are generally constituted in place of feu- 
duties, where subinfeudation is prohibited. 


(1) This clause is not very accurately worded, as a real burden 
cannot, strictly speaking, be assigned, conveyed, or transferred by a 
notarial instrument. But the meaning seems sufficiently obvious, 
viz., to give the same effect to a recorded instrument following upon 
an assignation as to a recorded assignation. As, however, doubts 
have been expressed as to the true construction of the clause, the 
safest course is to produce to the notary public the deed constituting 
the real burden, unless a proper assignation or deed of transmission 
of the real burden has already been recorded ; see Mowbray’s 
Hendry’s Styles, p. 305. 


(m) The object of this clause is to provide for the usual ease of 
the deed which constitutes the real burden being the conveyance in 
favour of the debtor, and so not in the hands of the creditor who de- 
sires to complete his title by means of a notarial instrument. 

Tn every case the notarial instrument must set forth every deed 
and instrument by which the real burden has been transmitted from 
the original creditor to the person expeding the instrument. 


31. A general service to be equivalent to a general 
disposition (a).—When a proprietor has died or shall 
have died infeft in the lands (b), and the heir of the 
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investiture (c) has expede or shall have expede a 
general service as heir of such proprietor, the decree 
of general service in favour of such heir‘shall be equi- 
valent to a mortis causa general disposition of the 
lands by such proprietor in favour of such heir, to the 
effect of enabling such heir, or those deriving right 
from or by succession to him, to expede and record in 
the appropriate register of sasines all notarial instru- 
ments applicable to such lands which a general dis- 
ponee or those deriving right from him may expede 
and record under or in terms of “The Titles to Land 
Consolidation (Scotland) Act, 1868” (d), or of this 
Act (¢), and that notwithstanding that such proprietor 
may have died in nonage or been of insane mind, or 
laboured under any other disability whatever GAL 
provided always, that no general service shall have 
such effect in any case where the heir go served shall 
have died before the commencement of this Act ae 
and a general service expede by the heir of any person 
so served, and dying after the commencement of this 
Act, or by any of the successive heirs of the investi- 
ture (c), or by the heir of any general disponee, shall 
have the like effect as a transmission of the right to the 
lands; and any such services shall be sufficient links 
in the series of titles for the connection of the person 
expeding such instrument with the person last infeft, 
in the same manner as is herein-before () provided 
with reference to two or more general dispositions 
forming links in such series (7). 


(a) The object of this section is to render a decree of general ser- 
vice to an ancestor who died infeft in lands equivalent, in so far as 
regards the making up of a title, to a mortis causa general disposition 
of the lands by the ancestor in favour of the heir so served. It may 
be explained that a general service, though not usually appropriate 
to the case of the ancestor being infeft, was resorted to for the pur- 
pose of obtaining a Crown charter where the lands were held of the 
Crown. But by the law prior to the commencement of the Act, in 
the event of an heir who had obtained such decree dying uninfeft, 
the decree was no better than waste paper. As charters by progress 
are now abolished, advantage of this section will probably be taken 
chiefly for the purpose of supplying the connecting links required to 
be set forth in notarial instruments. Where, however, there inter- 

Z 


370 THE CONVEYANCING ACT OF 1874. 


venes in the series of transmissions an heir without a service or a 
conveyance in his favour, the title must be made up under section 10 
of this Act. 


(b) The word “lands” includes all subjects of heritable property, 
whether held feu or burgage ; see interpretation clause (section 3, 
paragraph 1), ante, p. 301. 


(c) That is to say, the heir who is entitled to succeed under the 
destination contained in the titles. 


(d) Viz., under section 19 of the Consolidation Act ; ante, p 59. 
(e) Viz. under sections 29, 46, 51, 53, and 64. 


(f) That is to say, the decree of general service is assimilated to 
a general disposition by a person under no incapacity to grant such 
a deed. 


(g) Viz., Ist October 1874. The section has retrospective effect, 
provided the heir was alive at that date. 


(h) Viz., in section 29, ante, p. 365. 


(4) A notarial instrument may thus be expede connecting the 
person making up the title with the person last infeft, whatever num- 
ber of general services or dispositions may intervene, provided there 
is no break in the series. But where there are no intervening dis- 
positions, and the person making up the title is the direct heir of the 
person last infeft, he may still pass over intervening heirs with general 
services, and serve himself heir in special of the person last infeft. 


32. Reservations, conditions, and covenants affecting 
lands may be imported by reference (a).—Reservations, 
real burdens, conditions, provisions, limitations, obliga- 
tions, and stipulations affecting land (6) may be validly 
and effectually imported into any deed, instrument, or 
writing relating to such lands by reference to a deed, 
instrument, or writing applicable to such lands, or to 
the estate of which such lands form a part, recorded in 
the appropriate register of sasines, and in which such 
reservations, real burdens, conditions, provisions, limita- 
tions, obligations, and stipulations are set forth at full 
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length, and a reference in the form set forth in Sche- 
dule H. hereto annexed, or in a similar form (c), 
shall be sufficient. And it shall be lawful for any 
proprietor of lands (b) to execute a deed, instrument, 
or writing, setting forth the reservations, real burdens, 
conditions, provisions, limitations, obligations, and 
stipulations under which he is to feu or otherwise deal 
with or affect his lands, or any part thereof, and to 
record the same in the appropriate register of sasines ; 
and the same being so recorded, such reservations, real 
burdens, conditions, provisions, limitations, obligations, 
and stipulations may be effectually imported in whole 
or in part by reference into any deed or conveyance (d) 
relating to such lands subsequently granted by such 
proprietor, or by his heir or successor, or by any per- 
son whatsoever, provided it is expressly stated in such 
deed or conveyance that it is granted under the reserva- 
tions, real burdens, conditions, provisions, limitations, 
obligations, and stipulations set forth in such deed, 
instrument, or writing. 


(a) The object of this section is to provide a short form by which 
reservations, real burdens, &c., may be validly referred to, as set forth 
at full length in a recorded deed or instrument. A similar form of 
reference was provided by section 10 of the Consolidation Act, and 
that form may still be used in conveyances. The present section, 
however, for the first time authorises reservations, &c., to be referred 
to in feu charters or other original grants, the proprietor recording a 
deed setting forth the conditions under which he is to feu the lands 
therein specified. 


(b) The word “land” includes all subjects of heritable property, 
whether held feu or burgage; see interpretation clause (section 3, 
paragraph 1), ante, p. 301. 


(c) Notwithstanding the latitude here given, it will be well to 
adhere to the form provided in the schedule, so as to avoid any ques- 
tion as to the degree of similarity required. 


- (d) As to the writings included in the terms “deed ” and “ con- 
veyance,” see interpretation clause (section 3, paragraph 4), ante, 


p. 302. 


Page 372, sec- 
tion 33. 

The whole of this 
section is includ- 
ed in the schedule 
of enactments re- 
pealed by the 
Statute Law Re- 
vision Act 1883 
(46 and 47 Vict. 
ego). Lt “As; 
however, provid- 
ed by one of the 
clauses of that 
Act that ‘‘ Where 
any enactment 
not comprised in 
the schedule has 
been repealed . . 
. . by any enact- 
ment hereby re- 
pealed, such re- 
peal . . . shall 
not be affected 
by the repeal ef- 
fected by this 
Act.’ The xre- 
sult seems to be 
that the proviso 
contained in sec- 
tion 141 of the 
Titles to Land 
Consolidation 
Act still stands 
repealed. The 
whole of the pre- 
sent section of 
the Conveyanc- 
ing Act being 
however repeal- 
ed as above men- 
tioned by the 
Statute Law Re- 
vision Act, the 
concluding sent- 
ence must be held 
as deleted. But 
as that sentence 
seems to have 
been superfluous, 
the Statute Law 
Revision Act has 
apparently not 
made any actual 
alteration on the 
law. 
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SCHEDULE H. 


Form or Rererence To A Deep, INSTRUMENT, OR 
Writing ror Reservations, BurpEns, AND Con- 
DITIONS AFFECTING LANDs. 


(a) The reservations, real burdens, conditions, 
provisions, limitations, obligations, and stipulations 
[or as the case may be| specified (b) in [refer to the 
deed, instrument, or writing im such terms as shall be 
sufficient to identify 2t, and specify the register in which 
it 1s recorded, and the date of registration (c), or where 
the deed, instrument, or writing referred to 1s recorded 
on the same date as the deed, instrument, or writing 
containing the reference, here say, recorded of even 
date with the recording of these presents |. 


(a) This clause of reference requires to be introduced with some 
such words as “ but always with and under.” 


(b) The reference must be to a deed, instrument, or writing in 
which the reservations, &c., are set forth at full length, not to one in 
which they are merely referred to. 


(c) Even where the deed, instrument, or writing has been pre- 
viously mentioned, and the date of recording specified, it is expedient 
to repeat the particulars here required. 


33. All writs before being recorded to have warrants 
of registration (a).—The following proviso contained 
in section 141 of “The Titles to Land Consolidation 
(Scotland) Act, 1868” (5), viz., ‘‘ Provided always, that 
“ nothing herein contained shall render it necessary to 
“have a warrant of registration indorsed or written 
“ upon any conveyance, deed, or writing of or relating 
“ to lands held by burgage tenure, which, according to 
“the existing law and practice, may be recorded in 
“any burgh register without such warrant” (c), shall 
be, and the same is hereby, repealed; and the re- 
mainder of the said section shall apply to all convey- 
ances and deeds, and all writings whatsoever, which 
may be recorded in any register of sasines (a). 


SECTION 34, ote 


(a) The object of this section is to abolish a few exceptions 
allowed by the Consolidation Act to the rule that every deed or in- 
strument must have a warrant of registration endorsed upon it before 
it can be recorded in any register of sasines. 


(b) Ante, p. 267. 


(c) As to the deeds which might formerly be recorded in a burgh 
register without a warrant of registration, see note (J) to section 141 
of the Consolidation Act, ante, p. 270. 


(d) The result is, that every deed, writ, or instrument, including 
even the instrument of sasine, must have a warrant of registration 
endorsed thereon before it can be competently recorded in any 
register of sasines. 


34. Title and period of prescription (a).—Any ex 
facie valid irredeemable title (b) to an estate in land (c) 
recorded in the appropriate register of sasines shall be 
sufficient foundation for prescription, and possession 
following on such recorded title for the space of twenty 
years continually and together, and that peaceably, 
without any lawful interruption made during the said 
space of twenty years, shall, for all the purposes of the 
Act of the Parliament of Scotland, 1617, c. 12, “ Anent 
prescription of heritable rights,” be equivalent to pos- 
session for forty years by virtue of heritable infeft- 
ments for which charters and instruments of sasine or 
other sufficient titles are shown and produced, accord- 
ing to the provisions of the said Act (d); and if such 
possession as aforesaid following on an ex facie valid 
irredeemable title recorded as aforesaid shall have con- 
tinued for the space of thirty years no deduction or 
allowance shall be made on account of the years of 
minority or less age of those against whom the pre- 
scription is used and objected, or of any period during 
which any person against whom prescription is used or 
objected was under legal disability (e). ‘This enact- 
ment shall have no application to, and shall not be 
construed so as to alter or affect, the existing law 
relating to the character or period of the possession, 
use, or enjoyment necessary to constitute or prove the 


Page 374, end of 
note (c). 
Thus a decree of 
adjudication for 
debt is not suffi- 
cient to found 
prescription un- 
der the present 
enactment.— 
Hinton and Oth- 
ers v. Connell’s 
Trustees, July 6, 
1883, 20 Scot. 

Law Rep. 731. 
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existence of any servitude or of any public right of 
way or other public right (f), and shall not be plead- 
able to any effect in any action in dependence at the 
commencement of this Act, or which shall be com- 
menced prior to the 1st day of January 1879 (g): 
Provided always, that the possession for any space 
of time prior to the 1st day of January 1879 shall not 
have effect for the purposes of this section unless such 
space of time immediately preceded and was continuous 


up to the said 1st day of January (h). 


(a) The object of this section is to shorten the period of pre- 
scription introduced by the Act 1617, c. 12, as to land rights, and 
to enlarge the description of title upon which prescription may be 
grounded. 


(b) Under the Act of 1617 there was required in all cases an 
instrument of sasine recorded at least forty years before prescription 
was pleaded. The disuse of the instrument of sasine in modern 
conveyancing necessitated the present enactment. Any recorded 
title, such as a notarial instrument or a conveyance with warrant of 
registration, is now sufficient, provided it be ea facie valid and irre- 
deemable. A conveyance is ea facie valid if it is probative according 
to the law in force at the date of its execution, and if it contains 
nothing to show that the granter was not entitled to convey the 


property. 


(c) In the interpretation clause (section 3, paragraph 2, ante, 
p. 301) the words ‘estate in land” are declared to mean ‘any 
interest in land, whether in fee, liferent, or security, and whether 
beneficial or in trust, or any real burden on land, and shall include 
an estate of superiority.” The use of the word “ irredeemable ein: 
the present enactment will, however, prevent an ex facie security 
title being converted by prescriptive possession into a title of absolute 
property. 


(d) The provisions referred to are the following :—“ That who- 
“ soever His Majestie’s lieges, their predecessors and authors, have 
“ brooked heretofore, or shall happen to brook in time comming, by 
“themselves, their tennents, and others having their rights, their 
“lands, barronies, annuelrents, and other heritages, by vertue of 
“ their heritable infeftments, made to them by His Majestie, or others 
‘their superiours and authors, for the space of fourty yeares, con- 
“ tinually and together, following and insuing the date of their saids 
“infeftments, and that peaceably, without any lawful interruption 
“ made to them therein during the said space of fourty yeares, that 
“ such persons, their heirs and successours, shall never be troubled, 


st 
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‘‘ persued, nor inquieted, in the heritable right and property of their 
“ saids lands and heritages foresaids, by His Majesty,or others, their 
“‘ superiours and authors, their heirs and successours, nor by any 
other person, pretending right to the same, by vertue of prior in- 
** feftments, publicke or private, nor upon no other ground, reason, 
“or argument competent of law, except for falsehood: Providing 
“‘ they be able to shew and produce a charter of the saids lands, and 
‘‘ others foresaid, granted to them, or their predecessours, by their 
““saids superiours and authors, preceeding the entry of the saids 
“ fourty yeares possession, with the instrument of seasing following 
“‘ thereupon ; or where there is no charter extant, that they shew and 
“‘ produce instruments of seasing, one or moe, continued and stand- 
“‘ing together for the said space of fourty yeares, either proceeding 
‘‘ upon retours, or upon precepts of clare constat. Which rights His 
“‘ Majesty, with advice and consent of the Estates foresaids, findes 
“and declares to be good, valide, and sufficient rights (being claid 
“ with the said peaceable and continual possession of fourty yeares) 
‘“‘ without any lawful interruption, as said is: for brooking of the 
‘‘ heritable right of the same lands, and others foresaid.” 

Though the main object of the Act 1617, c. 12, was to introduce 
the positive prescription in the manner above stated, one clause of it 
also extended the negative prescription by providing that “ all actions 
‘* competent of the law upon heritable bands, reversions, contracts, or 
“ others whatsoever, either already made or to be made after the date 
“hereof, shall be pursued within the space of fourty years after the 
“ date of the same, except the saids reversions be incorporate within 
“the body of the infeftments,” &c. This clause is, however, not 
affected by the present section of the Conveyancing Act, which 
shortens only the positive prescription. Many difficulties will, it is 
feared, arise from the fact that the negative prescription 1s now 
longer than the positive. 


(e) One clause of the Act 1617, c. 12, provided that the years of 
minority and less age should not be counted, and this clause was 
held to apply to the positive as well as the negative prescription, so 
that the running of prescription was suspended during the minority 
of the person or persons entitled to the property. The uncertainty 
thus arising as to the actual length of time required to fortify titles 
in particular cases has been reduced by the present enactment, which 
fixes thirty years as the maximum period in any case. 


(f) So that in these cases possession for forty years is still 
requisite. 

(g) This is the only section the operation of which has been 
postponed beyond the date of the commencement of the Act. It 


was obviously proper to allow a reasonable time within which parties 
might take action to vindicate rights subsisting under the previous 


law. 


(h) “This proviso, which is exactly in terms of the previously | 
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existing law as regards land rights, is understood to have reference 
to leases of salmon-fishings under the Crown, there being an opinion 
entertained that parties who have been possessing and paying rent 
under such leases, and so recognising the right of the Crown as pro- 
prietor, may abandon such limited title of possession, and revert to 
alleged possession during a previous period on a title of property.”— 
Mowbray’s Analysis of the Conveyancing Act, p. 99. 


35. Registration of a decree of division (a).—A 
decree of division of commonty or of common property 
or runrig lands, whether pronounced by a court of 
law, or by arbiters or by an oversman, shall have the 
effect of a conveyance containing assignations of writs 
by all the joint proprietors (6) in favour of the several 
parties participating in the division of the shares 
severally allotted to them, and the extract decree 
pronounced by the court, or the decree pronounced 
by the arbiters or oversman, or an extract thereof 
from any competent court books, may be recorded in 
the appropriate register of sasines in ordinary form on 
behalf of all or any of the parties, or may be used by 
all or any of the parties for the purpose of infeftment 
in, or of acquiring a personal right to the shares sever- 
ally allotted to them, or to any portion thereof, as an 
assignation, or one of a series of assignations, of an 
unrecorded conveyance or of a personal right under 


this Act (c). 


(a) The object of this section is to simplify the mode by which 
a decree of division of common property, &c., may be carried into 
effect, and infeftment taken by any of the proprietors. It was 
previously necessary for the whole joint proprietors to grant con- 
veyances in favour of each other of the shares severally allotted to 
them. The decree, whether pronounced by a court of law or by 
arbiters, is now made equivalent to such conveyances. 


(b) That is to say, shall have the effect of a conveyance by all 
the joint proprietors, with a clause of assignation of writs in the 
usual form. 


(c) A distinction is here drawn, which must be attended to in 
making up titles. Where all the joint proprietors are infeft, the 
decree is equivalent to a conveyance by an infeft proprietor, and 
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accordingly infeftment may be taken thereon by merely recording 
the decree with a warrant of registration in favour of the party or 
parties who desire to be infeft. But if any of the joint proprietors 
is not infeft in his pro indiviso share, the decree is quoad him 
equivalent merely to such a conveyance as may competently be 
granted by a proprietor not infeft—that is to say, to an assignation 
of an unrecorded conveyance or of a personal right under section 9 
of this Act, as the case may be. As to the mode of making up titles 
in these cases, see ante, pp. 76 and 333. 


36. LHifect of decree of sale of glebe (a).—A decree 
of sale obtained in terms of section 17 of “The Glebe 
Lands (Scotland) Act, 1866,” shall have the effect of 
a conveyance by the minister of the parish at the sight 
of the heritors of the parish and of the presbytery of 
the bounds, to the heritor in whose favour it is pro- 
nounced, and his heirs and assignees whomsoever, of 
the glebe or portion of glebe therein contained ; and, 
on an extract of such decree being recorded (6) in the 
appropriate register of sasines, shall vest in such 
heritor the glebe or portion of the glebe described 
therein, with a holding of the Crown for payment of a 
penny Scots yearly, if asked only (c), as fully and 
completely as if he had obtained a charter from the 
Crown by virtue of such decree, and been infeft there- 
on in common form. 


(a) The object of this section is to simplify the mode by which a 
title may be made up to lands contained in a decree of sale obtained 
in terms of 29 and 30 Vict. ¢. 71, sec. 17, printed post. That enact- 
ment provided that when authority had been granted by the Court 
to feu or lease glebe lands, any proprietor whose lands were con- 
terminous with the glebe should have a right of pre-emption, and 
the Court should pronounce a decree of sale in his favour. To 
complete a title, however, the party with the decree was obliged to 
obtain a charter from the Crown, and take infeftment thereon. The 
abolition of charters by progress, effected by section 4 of the present 
Act, rendered it necessary that a new mode of completing the title 
should be provided; and this is done by the present section, which 
renders the decree equivalent to a conveyance a domino. 


-(b) With warrant of registration thereon ; see section 33, ante, 
p. 372. 


(c) That is to say, such a blench holding as the section of the 
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Glebe Act above referred to declared should be inserted in the 
Crown charter for which the decree was the warrant. 


37. Distinction between heritage and conquest 
abolished (a).—The distinction between fees of heri- 
tage and fees of conquest is hereby abolished with re- 
spect to all successions opening after the commence- 
ment of this Act (b), and fees of conquest shall descend 


to the same persons, in the same manner and subject 
to the same rules as fees of heritage. 


(a) The object of this section is to abolish the succession of heirs 
of conquest as distinguished from heirs of line. Where a middle 
brother or sister, or his or her issue, died intestate and without issue, 
a distinction was drawn between lands to which the deceased had 
succeeded as heir and those conquested or acquired, whether by pur- 
chase or by gratuitous disposition, from one to whom he or she would 
not by law have succeeded. While the former went to the immediate 
younger brother or his issue, the latter went to the immediate elder 
brother or his issue, &c.; see M‘Laren on Wills and Succession, vol. 
i, pp. 69 and 74. This peculiarity is now abolished as regards the 
succession of persons who died since the commencement of the Act, 
the heir of line succeeding to the whole heritable estate however ac- 
quired, 


(b) Viz., lst October 1874. 


38. Certain rules as to probative deeds altered (a). 
—It shall be no objection to the probative character 
of a deed, instrument, or writing (6), whether relating 
to land or not (c), that the writer or printer (d) is not 
named or designed, or that the number of pages is not 
specified, or that the witnesses are not named or de- 
signed in the body of such deed, instrument, or writ- 
ing, or in the testing clause thereof, provided that 
where the witnesses are not so named and designed 
their designations shall be appended to or follow their 
subscriptions (e); and such designations may be so 
appended or added at any time before the deed, in- 
strument, or writing shall have been recorded in any 
register for preservation, or shall have been founded 


Yl 
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on in any court, and need not be written by the wit- 
nesses themselves (/). 


(a) The object of this important section is to relax the strictness 
of our law with reference to the execution and authentication of 
deeds, by rendering no longer essential to the probative character of 
a deed most of the formalities required by the old Scotch Acts on 
the subject. The reform is carried still farther by section 39, which 
provides a mode by which any document bearing to be attested by 
two witnesses subscribing may be set up so as to receive the same 
effect as a probative deed. 

It has been decided, upon grounds equally applicable to the pre- 
sent section, that section 39 is not retrospective—Gardner v. Lucas, 
8th February 1878, 5 Rettie 638, affirmed 21st March 1878, 5 
Rettie (H.L.) 105. It may therefore be considered as settled that 
the present section does not apply to deeds executed prior to Ist 
October 1874. 

In order to render a deed probative under the present section, it 
is still essential— 

(1) That the deed be subscribed by the granter, at the end, and 
also, if it is written on more than one sheet, at the foot of each 
page. 

(2) That the deed be subscribed on the last page by two wit- 
nesses who either see the granter subscribe or hear him acknowledge 
his signature. As to the subscription of witnesses ex intervallo, see 
Stewart v. Burns, 1st February 1877, 4 Rettie 427. The witnesses, 
whether male or female, must be at least fourteen years old, and sub- 
ject to no legal incapacity. No one can act as witness to a deed in 
favour of himself or to which he is a party. 

(3) That the designation of the witnesses be set forth in the 
deed (the testing clause, in which they are usually inserted, being 
considered part of the deed) or be appended to or follow the respec- 
tive subscriptions of the witnesses, 

Any marginal additions, interlineations, deletions, or erasures 
must be authenticated in the same way as formerly. 

(Holograph deeds do not require to be attested by witnesses ; 
but, except in the case of testamentary writings, there is no presump- 
tion that they were executed on the date they bear. Crown writs 
are privileged as regards attestation and authentication ; see Catton 
v. Mackenzie, 11th February 1874, 1 Rettie 488.) 

As the present section merely renders the insertion of certain 
particulars in the testing clause no longer essential to the probative 
character of a deed, and does not in any way prevent their enumera- 
tion, the old form of testing clause is still in general use, and it is 
recommended as the best mode of preserving information which may 
be useful in the event of the deed being challenged. 


(v) By the interpretation clause (section 3, paragraph 4, ante, p. 
802) the words “deed” and “instrument” are declared to include 
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a great variety of deeds; but the use of the additional word ‘ writing” 
renders the present section applicable to every species of document. 


(c) The words “ whether relating to land or not ” have been in- 
serted for the purpose of rendering it clear that although the Act 
deals chiefly with land rights, the present section is applicable to all 
documents whatever. 


(d) As to deeds partly printed, see section 149 of the Consolida- 
tion Act, ante, p. 227. 


(e) This clause renders the English form of attestation sufficient 
for Scotch deeds. 

Where it is intended to take advantage of this provision and to 
dispense with a testing clause, all that is required, where the deed is 
granted by only one person, is that the designations of the witnesses 
should be appended to their signatures. But where the deed is 
granted by several parties, it should be made apparent which signa- 
tures are witnessed by which witnesses. This may be done either 
by the adoption of the English form of docquet (“Signed by the 
said A.B., in presence of,” &.), or by each witness adding after his 
designation the words ‘‘ witness to the signature of” so and so. 


(f) The appending of the witnesses’ designations is here made 
equivalent to the filling up of the testing clause, as to which see the 
recent cases of Hill v. Arthur, 6th Dec. 1870, 9 Macph. 223; Veasey 
v. Malcolm's Trs., 24 June 1875, 2 Rettie 748 ; and Millar v. Birrell, 
8th Nov. 1876, 4 Rettie 87, 

Where the deed has been recorded for preservation or founded 
on in any Court, without the designations of the witnesses having 
been previously set forth or appended, the remedy provided by sec- 
tion 39 is competent ; Z’homson’s T'rs, v. Hasson, 2d November 1878, 
16 Scot. Law Rep. 67. 


39. Deed not to be invalid because improbative 
(a).—No deed, instrument, or writing (b) subscribed 
by the granter or maker thereof, and bearing to be 
attested by two witnesses subscribing, and whether 
relating to land or not (c), shall be deemed invalid or 
denied effect according to its legal import because of 
any informality of execution (d), but the burden of 
proving that such deed, instrument, or writing so 
attested was subscribed by the granter or maker there- 
of, and by the witnesses by whom such deed, instru- 
ment, or writing bears to be attested, shall lie upon 
the party using or upholding the same (e), and such 
proof may be led in any action or proceeding in which 
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such deed, instrument, or writing is founded on or ob- 
jected to (f), or in a special application to the Court 
of Session (g), or to the sheriff within whose jurisdic- 
tion the defender in any such application resides, to 
have it declared that such deed, instrument, or writing 
was subscribed by such granter or maker and wit- 
nesses (h). 


(a) The object of this important section is to render valid every 
deed subscribed by the granter and attested by two witnesses subscrib- 
ing, notwithstanding any informality of execution, the onus of prov- 
ing that the deed was subscribed by the granter and witnesses being, 
however, thrown upon the party using or upholding the deed. Under 
the previous law a deed which was not wholly probative was entirely 
ineffectual, unless validated by homologation or rez interventus. The 
formalities essential to the probative character of a deed having been 
reduced to a minimum by section 38 of this Act, the present section 
appears intended to render unessential to the validity of a deed any 
other formalities remaining except the subscriptions of the granter 
and two witnesses. 

It has been decided that this section is not retrospective, so that 
it is not applicable to deeds executed prior to lst October 1874 ; 
Gardner v. Lucas, 8th February 1878, 5 Rettie 638, affirmed 21st 
March 1878, 5 Rettie (H.L.) 105. 


(6) By the interpretation clause (section 3, paragraph 4, ante, 
p- 802) the words “ deed ” and “instrument” are declared to include a 
great variety of deeds ; but the use of the additional word “writing ” 
renders the present section applicable to every species of document. 


(c) The words “‘ whether relating to land or not” have been in- 
serted for the purpose of rendering it clear that although the Act 
deals chiefly with land rights, the present section is applicable to all 
documents whatever. 


(d) Some difficulty has been felt as to the character of the “ infor- 
mality of execution ” intended to be covered by this section, seeing 
that section 38 sweeps away every formality except the subscriptions 
of the granter and two witnesses (both of which formalities are re- 
quired by the present section also), and the statement of the wit- 
nesses’ designations, which may be given in the testing clause, or 
appended to the subscriptions at any time before the deed is recorded 
or founded on in Court. 

In the first case under this provision—Addison and Others, 23d 
Feb. 1875, 2 Rettie 457—a person having died, leaving a trust dis- 
position bearing to be subscribed by himself and two witnesses, his 
widow and daughters presented a petition stating that the testing 
clause was not filled up, that the precise date of signing was not 
known to the petitioners, and that the names of the trustees as ori- 
ginally written were deleted and others substituted in the testator’s 
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own handwriting. The petitioners stated that it was doubtful on 
the authorities whether the testing clause could be filled up after the 
testator’s death. ‘The Court allowed a proof, and thereafter found 
and declared that the trust-disposition was subscribed by the deceased 
and the witnesses. The Lord President, in whose opinion the other 
judges concurred, observed—“ The condition of the deed, apart from 
the difficulty about the names of the trustees, is that the testing 
clause has not been filled up. Whether that case was immediately 
within the contemplation of the framers of the statute I do not know, 
but it certainly falls within the meaning of the words of the clause, 
provided the testing clause cannot now be filled up. If the position 
of the case had been merely that the testing clause had not been filled 
up, I am not sure whether it would have fallen within the scope of 
the statute. But I think there is sufficient doubt whether the testing 
clause could be filled up to induce us to apply the enactment.” 

In the next case—Smyth v. Smyth, 9th March 1876, 3 Rettie 57 3 
—it was held by Lord Curriehill and the Second Division that this 
section did not validate a deed where the signatures of the witnesses 
bearing to attest the subscription of the granter were adhibited before 
the subscription of the granter, and where the so-called witnesses 
neither saw the granter sign nor heard him acknowledge his sub- 
scription. It is thus not sufficient for the party upholding the deed 
to prove that the granter and the persons bearing to be witnesses 
actually adhibited their signatures; he must also establish the fact 
that these persons did truly witness the signature of the granter. 
Hence also it follows that the persons by whom the deed bears to be 
attested must have been properly qualified to act as witnesses. 

Tn the case of M‘Laren v. Menzies, 20th July 1876, 3 Rettie 1151, 
it was held by four out of seven judges that the present section was 
applicable to a deed consisting of two sheets stitched together and 
subscribed by the granter as well as the witnesses (who were not 
designed) on the last page only. The minority were of opinion that 
in order to render the section applicable each separate or separable 
sheet required to be authenticated by the subscription of the granter ; 
but the question must now be regarded as settled in accordance with 
the opinion of the majority. 

In the case of Thomson’s T'rs. v. Easson, 2d November 1878, 
16 Scot. Law Rep. 67, it was held by the Second Division that the 
present section was applicable to a testamentary writing, bearing to 


be signed by the granter and two witnesses, which had been recorded 
in the Commissary Court Books, and founded on in various actions 


against the granter’s debtors. 


e) In the case of M‘Laren v. Menzies, referred to in note (d) 
supra, Lord Deas (who was one of the judges in the majority) ob- 
served —‘‘ I do not think the proof competent and requisite under 
the statute was intended to be limited to the bare fact that the sub- 
scriptions are genuine. On the contrary, I think that the surround- 
ing facts and circumstances attending the subscriptions both of the 
granter and witnesses—everything, in fact, tending to satisfy the 
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mind of the Court that the deed was intelligently and deliberately 
subscribed when in the state in which it appears when submitted 
to the Court,—may be and ought to be elicited in the proof.” 


(/) As in the case of Smyth v. Smyth, referred to in note (d) 


supra. 


(g) As in the cases of Addison and M‘Laren v. Menzies, referred 
to in note (d) supra. 

The petition should pray for intimation on the walls and in the’ 
minute book in common form, for service on such persons nomina- | 
tim as may be supposed to have an adverse interest, for a proof of| 
the averments contained in the petition, and that the Court should) 
find and declare that the deed was subscribed by the alleged granter 
as maker thereof, and by the alleged witnesses as witnesses attesting 
his subscription. 


(h) In the case of Addison, referred to in note (d) supra, the peti- 
tioners prayed the Court to declare further that the deed was a valid 
deed, and entitled to effect according to its legal import; but the 
Court ordered the petition to be amended by the deletion of this 
part of the prayer. 


40. Holograph testamentary writings (a).—Every 
holograph writing of a testamentary character shall, in 
the absence of evidence to the contrary, be deemed to 
have been executed or made of the date it bears. 


(a) The object of this section is to abolish, in the case of testa- 
mentary writings, the rule that holograph deeds do not prove their 
own dates. The date will obviously be of essential importance to a 
holograph testament in the event of another testament being in 
existence, or in the event of the supervening insanity of the testator. 
The section merely establishes a presumption which may be rebutted 
or supported by proof prout de jure. 


41. One notary or justice of the peace and two wit- 
nesses to be sufficient where party cannot write (a).— 
Without prejudice to the present law and practice (0), 
any deed, instrument, or writing (c), whether relating 
to land or not (d), may, after having been read over 
to the granter, be validly executed on behalf of such 
granter (ce), who, from any cause (f), whether per- 
manent or temporary, is unable to write, by one 
notary public or justice of the peace (g) subscribing 
the same for him in his presence and by his authority, 
without the ceremony of touching the pen (h), all 
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before two witnesses (i), and the docquet (&) thereto 
shall set forth that the granter of the deed authorised 
the execution thereof, and that the same had been 
read over to him in presence of the witnesses (/), 
Such docquet may be in the form set forth in Sche- 
dule I. hereto annexed, or in any words to the like 
effect (m). 


(a) The object of this section is to relax the strictness of the law 
relating to the notarial execution of deeds by parties unable to write. 
Under the previous law and practice, such deeds, with few excep- 
tions, required to be subscribed with some ceremony by two notaries 
in presence of four witnesses. The present section, while permitting 
the former practice to be continued, enables any person who cannot 
write to execute any deed by means of one notary public, or justice 
of the peace, in presence of two witnesses, 


(b) As to the law and practice here referred to, see Bell’s Lec- 
tures on Conveyancing, Ist edition, p. 38. 


(c) By the interpretation clause (section 3, paragraph 4, ante, 
p. 302) the words “deed” and “ instrument” are declared to include 
a great variety of deeds; but the use of the additional word “ writ- 
ing”’ renders the present section applicable to every species of docu- 
ment. 


(d) The words ‘whether relating to land or not” have been 
inserted for the purpose of rendering it clear that although the Act 
deals chiefly with land rights, the present section is applicable to all 
documents whatever. 

As regards bills, it is thought that a bill subscribed by one notary 
or justice of the peace in presence of two witnesses, under this 
section, would now be a sufficient warrant for summary diligence, 


(e) If there are two or more granters of the deed who cannot 
write, and if they have antagonistic interests, the same notary or 
justice of the peace should not act for more than one. In the case 
of Graeme v. Graeme’s Trustees, 21st October 1868, 7 Macph. 14, the 
objection was repelled that the same notaries had subscribed for each 
of the two parties to a mutual settlement ; but the parties there had 


no antagonistic interests in the matter, as the settlement bore to be © 


revocable by either. 


(f) Such as, never having been taught to write, blindness, sick- 
ness, bodily weakness, or infirmity. 


(g) The Established Church minister of a parish is also entitled 
to officiate as a notary in the execution of the testament of any 
person dwelling in his parish, and the schedule of docquet here given 
is adapted to this case. 


\ ill 
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The notary public, justice of the peace, or minister, as the case 
may be, must have no interest in the deed, and ought to know the 
eranter personally or to have the granter’s identity previously certi- 


fied. 


(kh) It was previously matter of consuetudinary law that the 
granter should touch the notary’s pen in token of giving his autho- 
rity. 


(t) The witnesses attest, not merely the subscription of the 
notary or justice of the peace, but also the giving of authority. They 
ought to see him subscribe (and not merely acknowledge his signa- 
ture) and adhibit their own subscriptions at the same time. 


(k) The docquet must be holograph, that is to say, in the hand- 
writing of the notary or justice of the peace; Henry v. Reid, 10th 
February 1871, 9 Macph. 508. 


(1) Under the old system it was the uniform practice, but not 
essential, for the docquet to state that the deed had been read over. 


(m) In the case of Aitchison’s Trustees v. Avtchison, 21st January 
1876, 3 Rettie 388, it was held that as the present section does not. 
positively prescribe the use of the form in the schedule, but merely 
suggests it as a good practical form, a docquet in the following terms 
was not rendered invalid by its being disconform to the schedule :— 
‘« The foregoing disposition and deed of settlement having been read 
** over and explained by me, the undersigned notary public, to the 
‘‘above designed A.B., in presence of the witnesses also above 
“‘ designed, and she having approved thereof in every respect, and 
“6 stated that she was unable to subscribe the same from weakness, 
‘*‘ and having desired me to sign for her, and in token of her request 
‘‘ touched my pen, I do hereby subscribe the same for her in presence 

“ of the said witnesses ”—followed by the subscriptions of the notary 
and witnesses in proper form. 

When a deed is executed notarially, the testing clause is filled up 
in the same terms as if the deed had been subscribed by the granter 
himself. Under section 38 of this Act, however, the only particu- 
lars that are now essential are the designations of the witnesses, and 
these may be appended to the witnesses’ subscriptions. 


SCHEDULE LI. 


Form or Docqurt (a) WHERE GRANTER OF DEED CANNOT 
WRITE. 


By authority of the above-named and designed 
A.B., who declares that he cannot write, on ace 


of sickness and bodily Becca [or never having been 
A 
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taught, or otherwise as the case may bel, 1 C.D. [design 
him], notary public [or justice of peace for the county 
of (name it), or as regards wills or other testamentary 
writings executed by a parish minister as notary public 
in his own parish (b), minister of the parish of (name 
it), subscribe these presents for him, he having autho- 
rised me for that purpose, and the same having been 
previously read over to him, all in presence of the 
witnesses before (c) named and designed, who subscribe 
this docquet in testimony of their having heard [or 
seen | authority given to me as aforesaid, and heard 
these presents read over to the said A.B. 


(Signed) A.B., Notary Public [or 
EF ., witness. Justice of the Peace, or 
G.H., witness. Parish Minister |. 


(a) This docquet requires to be holograph ; see note (k) supra. 
(b) See note (9) supra. 


(c) Viz., in the testing clause. 


42. Inhibitions to prescribe in five years.—But may 
be registered anew (a).—All inhibitions subsisting at 
the commencement of this Act (b) shall prescribe not 
later than on the lapse of five years after the said date, 
and all inhibitions which shall be recorded after the 
commencement of this Act (b) shall prescribe on the 
lapse of five years from the date on which such inhibi- 
tions shall respectively take effect: Provided always, 
that the raisers of any such inhibitions, or their heirs 
or assignees, may again record the same, or a memo- 
randum signed by them or their agents in terms of 
Schedule J. hereto annexed, or in a similar form (c), 
in the register of inhibitions before the expiration of 
the said respective periods of five years, and on such 
inhibitions or such memorandum being so recorded, 
such inhibitions shall continue in force for an addi- 
tional period of five years from the date of such sub- 
sequent recording, and such inhibitions or memoran- 
dum may be again recorded, or a new memorandum 


* 
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in the terms foresaid may be recorded with the like 
effect, before the expiration of every subsequent period 
of five years; provided nevertheless, that in the case 
of inhibitions subsisting at the commencement of this 
Act (b), no such inhibitions shall in any case be effec- 
tual for a longer period than they would have re- 
mained in force if this Act had not been passed. 


(a) The object of this section is to reduce from forty to five 
years the period of prescription applicable to inhibitions, and to 
provide a simple mode by which they may be kept subsisting for 


additional periods of five years, so that searches for inhibitions | 


may never require to extend beyond five years. 


(0) Viz., Ist October 1874. 


(c) As the section does not positively prescribe the form given in 
the schedule, a memorandum otherwise sufficient, will not be 


rendered invalid by disconformity to the schedule. 


But there can 


be no reason for purposely diverging from the form here given. 


SCHEDULE J. 


Form oF MEMORANDUM RECORDING AN INHIBITION OF 


NEW. 


Renew inhibition at the instance of A. [here insert 
designation of the person in right of the inhibition], 
against B. [here insert designation of party inhibited |, 
recorded in this register [or as the case may be|, on the 


day of 


on behalf of the said A. [or 


if the party in right of the inhibition be an heir, 
assignee, &c., say|on behalf of C. [insert designation, 
and state shortly the title by which he has right to the 


inhabitron |. 


G.M., W.S., Edinburgh [or as 
the case may be], 
Agent. 


43. Completion of title of heir of last trustee (4).— 
When a sole or last surviving trustee has died or shall 
have died possessed of an estate in land (6) held in 


Page 387, end of 
note (a). 

A notice of litigi- 
osity in terms of 
Schedule (R_ R) 
of the Consolida- 
tion Act, azze, p. 
292, does not ap- 
pear to be in- 
cluded under the 
term inhibition as 
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present section. 
Such notice can, 
it is therefore 
thought, be cut 
down only by a 
prescriptive title 
under section 34 
of the Convey- 
ancing Act. 
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trust, and there shall be no contrary provision in the 
deed of trust, and no contrary order shall be made by 
the Court of Session (c), the heir-at-law of such trus- 
tee, being of full age and not subject to any legal 
incapacity, may complete a title thereto as trustee in 
his room in the manner provided by “The Titles to 
Land Consolidation (Scotland) Act, 1868,” with respect 
to the title of any other heir (d), but such heir-at-law 
shall not, unless under the orders of the court or with 
the consent and approval of all the beneficiaries (being 
all above age and not subject to any legal incapacity), 
administer the trust, but, in the absence of such order 
or such consent and approval, shall be bound forth- 
with to make over the lands to any trustee or judicial 
factor appointed by the court for administering the 
purposes of the trust, or to any trustee or trustees 
appointed by any person who has power under the 
trust deed to make such appointment, or to any person 
or persons whom the beneficiaries, as aforesaid, may 
have concurred in appointing to execute the remain- 
ing purposes of the trust, or to the beneficiaries them- 
selves if the whole trust purposes except the convey- 
ance of the lands in terms of the trust have been or 
shall have been executed; and such heir-at-law shall, 
unless he acts as a trustee under such orders or with 
such consent and approval, be in no way responsible 
as trustee in regard to the administration of the trust, 
or of the lands to which he may have made up title as 
aforesaid. 


, (a) The object of this section is to enable the heir-at-law of a sole 
| or last surviving trustee to make up a title in his own person to the 
' heritable property belonging to the trust, where the destination in 
' the trust-deed is limited to the trustees themselves, without any 
mention of heirs. Under the previous system, only a person autho- 
ised by the Court couldin such circumstances make up a title. The 
peat enactment puts the heir very much in the same position as 
Jyegards the administration of the trust as he would have occupied 
had there been a destination to heirs; see M‘Laren on Wills and 
Succession, vol. ii, p. 237. 
Advantage will probably be taken of this section to evade pay- 
ment of a casualty of composition, in cases where the completion of a 
title by a judicial factor would involve liability therefor. The only 
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other cases in which the section is likely to be of much use are where 
nothing remains to be done in the administration of the trust but to 
divide the property among the beneficiaries, or where the trust-deed 
confers upon the trustees under it powers beyond those generally 
given to judicial factors. 


(b) The words “estate in land” here mean any interest in land, 
whether in fee, liferent, or security, or any real burden on land, and 
include an estate of superiority ; see interpretation clause (section 3, 
paragraph 2), ante, p. 301. 


(c) A contrary order would be implied by the appointment of a 
judicial factor. 


(d) That is to say, by service, by precept or writ of clare constat, | 
by writ of acknowledgment, or by notarial instrument. Scction 9 
of the present Act, vesting a personal right in heirs without service 
or other procedure, is not made applicable to the case. 


44. Provisions for the case of a person appointed by 
the Court to administer a trust (a)—When a trust 
title (b) has been duly completed and recorded, and any 
person is subsequently appointed by the Court to ad- 
minister the trust in whole or in part as a trustee (¢), 
or judicial factor (d), the interlocutor whereby the ap- 
pointment is made shall specify the trust-deed, and the 
other title or titles (if any) by which the trust title had 
been completed as aforesaid, in such manner as to 
identify the same, and shall refer to the register or 
registers of sasines where such deed or title or titles is 
or are recorded, and also set forth the lands by descrip- 
tion or reference (e); and an extract of such interlo- 
cutor, being recorded in the appropriate register of 
sasines, shall operate a title by infeftment in the estate 
in favour of the trustee or judicial factor thereby 
appointed, in the same manner as if he had been a 
trustee named in the completed and recorded title, in 
conformity always with the nature and terms of the 
appointment, and to the effect of enabling him to per- 
form the duties of the office to which he is appointed. 


(a) The object of this section is to simplify the making up of a 
title to land by a new trustee or judicial factor appointed by the 
‘Court, in cases where a trust title has already been completed and 


Page 390, top. 
In practice it is 
not usual for a 
trustee orajudici- 
al factor to make 
up his title under 
this section by 
merely recording 
an extract of the 
interlocutor mak- 
ing the appoint- 
ment, without ob- 
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recorded, the recording of an extract of the interlocutor appointing 
such trustee or factor being made to operate his infeftment. Recourse 
must be had to this section in all cases where previous trustees or 
judicial factors have taken infeftment; but where they have not 
done so, the title will be made up under the provisions of section 24 
of the Consolidation Act, which see ante, p. 79. 


(b) That is to say, a title made up by trustees or judicial factors. 


c) New trustees may be appointed by the Court under section 
12 of the Trusts Act of 1867 (30 and 31 Vict., c. 97). 


(d) The interpretation clause of this Act does not define the 
words “judicial factor ;” but it is thought that the meaning is 
restricted by the context to judicial factors on trust-estates, and does 
not extend to curators bonis to persons under incapacity, factors loco 
tutoris, or factors loco absentis. It is provided that the interlocutor 
making the appointment shall specify the trust-deed, which would 
be impossible in the case of curators bonis, &c. 


__ (e) These particulars should be set forth in the petition, so that 
they may be transferred to the interlocutor. 


45. How title shall be completed when the holder of 
an office or proprietor is ex officio a trustee and his 
successor in Office takes the trust (a)—When by the 
tenor of the title to any estate in land (6) held in trust 
duly completed in favour of the trustee or trustees 
therein named, or any of them, and recorded in the 
appropriate register of sasines (c), the office of a trustee 
has been or shall be conferred upon the holder of any 
place or office, or proprietor of any estate, and his 
successors therein, any person subsequently becoming 
a trustee by appointment or succession to the place or 
office or estate to which the office of trustee has thus 
been or shall be annexed shall be deemed and taken 
to have a valid and complete title by infeftment in the 
estate, in the same manner and to the same effect as if 
he had been named in the completed and recorded 
title, without the necessity of any deed of conveyance 
or other procedure. 


(a) The object of this section is to obviate the necessity of 
making up titles in persons succeeding ex officio as trustees to others 
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who have completed a title. Previously, a conveyance by the sur- 
viving trustees to the trustee succeeding ew officio was requisite, 
except in the case of trustees for religious and educational purposes 
under section 26 of the Consolidation Act, ante, p. 88. 


(6) The words “ estate in land” here mean any interest in land, 
whether in fee or in security, or any real burden on land, and include 
an estate of superiority. See interpretation clause (section 3, para- 
graph 2), ante, p. 301. 


(c) The operation of the section is thus made to depend on infeft- 
ment having already been taken by the trustees or trustee. 


46. Trustees or executors may complete title where 
no direct conveyance of lands to them (a).—Where in 
any mortis causa conveyance, grant, or testamentary 
deed or writing purporting to convey or bequeath 
lands within the sense and meaning of the twentieth 
section of “The Titles to Land Consolidation (Scotland) 
Act, 1868” (>), and appointing trustees or executors, 
the words of conveyance, grant, or bequest (c) are not 
expressed to be in favour of such trustees or executors, 
it shall nevertheless be lawful for such trustees or exe- 
cutors to complete a title to such lands in their own 
persons to the same effect and in the same manner as 
if the conveyance, grant, or bequest had been expressed 
to be in favour of them as such trustees or executors, 
and that by notarial instrument or in any other man- 
ner competent to a general disponee (d); and to 
hold, administer, and dispose of such lands for the 
purposes of such mortis causa conveyance, grant, or 
testamentary deed or writing: Provided always, that 
nothing herein contained shall prevent any disponee, 
grantee, or legatee to whom such lands may be ex- 
pressly conveyed, granted, or bequeathed by such 
mortis causa conveyance, grant, or testamentary deed 
or writing, from completing a title thereto in his own 
person in terms of said recited Act where the comple- 
tion of such title shall not be at variance with the pur- 
poses or directions of such mortis causa conveyance, 
grant, or testamentary deed or writing (e). 
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(a) This section is not very clearly expressed, but its object ap- 
pears to be to enable trustees or executors to complete a title to a 
testator’s heritage in cases where the will or testamentary writing ap- 
pointing them does not contain words of direct conveyance, grant, or 
bequest in their favour. Section 20 of the Consolidation Act having 
made it competent to bequeath heritage in the same way as moveable 
estate, it was held that trustees appointed to administer the testator’s 
whole estate were entitled to take the heritable estate and administer 
it in terms of the trust, although there were no words of direct con- 
veyance:in their favour ; see cases mentioned in note (g) to section 20 
of the Consolidation Act, ante, p. 67. In order to complete a title, 
however, such trustees required to get the testator’s heir, either volun- 
tarily or on legal compulsion, to make up a title to the heritable 
estate, and to convey it to them. ‘The present section puts trustees 
or executors, appointed by any testamentary writing purporting to 
bequeath heritage to any person, in the same position, as regards the 
completion of titles to and the administration of such estate, as if 
there had been a direct conveyance thereof in their favour. ‘The 
proviso at the end of the section shows that this enactment applies 
even where there is a party to whom the lands are expressly conveyed 
or bequeathed, although such a party is permitted to make up a title 
in his own person where his so doing is not at variance with the 
purposes or directions of the will or testamentary writing. 

This section seems designed to meet the case of inconsistently 
expressed wills being prepared by persons ignorant of law. Ex- 
amples of such cases will be found in note (g) to section 20 of the 
Consolidation Act, ante, p. 67. 


(b) Ante, p. 63. 


(c) The section assumes that there are words implying a bequest, 
if not a conveyance, of the lands in favour of some one; otherwise 
the testamentary writing would not purport to convey or bequeath 
lands. 


(d) As to the mode of completing the title, see section 19 of the 
Consolidation Act, ante, p. 59. The notarial instrument should 
lear to be taken in terms of both the Consolidation Act and the Con- 
veyancing Act. 


(e) Apparently, the trustees or executors are allowed the option 
of making up a title in their own persons, even where it is not at 
variance with the purposes and directions of the will that the legatee 
to whom the lands are expressly bequeathed should complete a title 
in his’ own person. But, of course, they will not be able to do so in 
the event of the legatee having already taken advantage of this 
proviso. 
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47. Securities upon land, and relative personal ob- 
ligations, shall transnut against heirs and disponees (a). 
—Subject to the limitation herein-betore provided as 
to the liability of an heir for the debts of his ancestor (0), 
an heritable security (c) for money duly constituted 
upon an estate in land (d) shall, together with any 
personal obligation to pay principal, interest, and 
penalty contained in the deed or instrument whereby 
the security is constituted, transmit against any person 
taking such estate by succession, gift, or bequest, or 
by conveyance, when an agreement to that effect 
appears in gremio of the conveyance (¢), and shall be 
a burden upon his title in the same manner as it was 
upon that of his ancestor or author, without the neces- 
sity of a bond of corroboration or other deed or pro- 
cedure; and the personal obligation may be enforced 
against such person by summary diligence or other- 
wise, in the same manner as against the original debtor. 
A warrant to charge may be applied for and validly 
granted in the Bill Chamber or in a Sheriff Court, in 
the form set forth in Schedule K. hereto annexed, or 
in a similar form (/), and all diligence may thereafter 
proceed against the party in common form, A dis- 
charge of the personal obligation of the original or any 
subsequent debtor, whether granted before or after the 
commencement of this Act (g), shall not, where the 
debt still exists, prejudice the security on the estate 
or the obligation as hereby made transmissible against 
the existing proprietor. 


(a) The object of this section is to make the personal obligation 
for payment in a heritable security transmissible against any one 
acquiring the lands by succession or bequest, or by a conveyance 
containing an agreement to that effect. Previously, when the 
debtor died, his heir or representative, though he might be sued for 
payment in an ordinary action, was not at once liable to personal 
diligence under the heritable security to which he had not been a 
party; the debt required first to be constituted against him, either 
by the decree of a competent court or by his granting a bond of 
corroboration. Similarly, where lands were sold under burden of an 
existing security, and it was desired to substitute the personal obliga- 
tion of the purchaser for that of the seller, it was necessary, not 
merely that the disposition should declare the debt to be a real bur-, 


Page 394, end of 
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Such an agree- 
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den affecting the purchaser’s right, but also that the purchaser should! 
grant a bond of corroboration to the creditor binding himself per- 
sonally for payment of the debt. The release of the seller might 
then be effected by the creditor granting a discharge of the seller’s 
personal obligation, reserving the real security constituted over the 
lands; but it was doubted whether such a discharge did not operate 
a discharge of the real security as ancillary to the personal obliga- 
tion. The present section both removes this doubt and renders. 
unnecessary the procedure above mentioned. 


(b) Viz., section 12, which provides that an heir shall not be 


liable for the debts of his ancestor beyond the value of the estate to- 
which he succeeds. 


(c) As to the deeds included in the expression “ heritable 


security,” see the interpretation clause (section 3, paragraph 4), ante, 
p. 802. 


(d) The words “estate in land” mean any interest in land, 
whether in fee, liferent, or security, and whether beneficial or in 
trust, or any real burden on land, and include an estate of superiority; 
see interpretation clause (section 8, paragraph 2), ante, p. 301. 


e) By the interpretation clause (section 3, paragraph 4), ante, 
MA P , Paragray ); 


‘rchaser under. DP. 302, the word “ conveyance ”’ is declared to include almost ever 
Pp 5) 


takes in the dis- 


Bee ca qoxclieve conceivable writing used for the purpose of transferring rights to 


the seller of and lands. 


from the bond 


Here, however, a distinction is drawn between deeds of gift 


(Carrick and OY bequest on the one hand, and other conveyances on the other 


Others v. Rodger and. 


Watt & Pail, 


In order that the section may apply, it is necessary in the 


ad Dec, 1881, 9 latter, but not in the former, case that an agreement to the effect 


R. 242). Even 


Bent express Teferred to should appear in gremio of the deed. 


agreement to the 
effect referred to 
appears ingremio 
of a disposition Zo 


(f) As the section does not positively prescribe the use of the 


which the cree form given in the schedule, a warrant, otherwise unobjectionable, 
sentingparty,the will not be invalid on the ground that the minute on which it was 


ae the credi- 


seller is not re- 


Moved of his per. Obtained was not conform to the schedule; see note (m) to section 


sonal liability to 
the creditor; the 
effect of the pre- 
sent enactment 


being in such a 


41, ante, p. 385. 


(g) It seems doubtful whether the words “ whether granted 


2 “ before or after the commencement of this Act” refer to the dis- 
case merely to 


give the creditor charge or to the personal obligation. 


an additional 


If they refer to the discharge, 


an additiotne they would give retrospective effect to this clause ; and this would not 
x 


same way as if 
the purchaser ha 1 
granted a bond 
of corroboration 
without any dis- 
charge being 
granted by the 
creditor of the 
personal obliga- 
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undertaken _ by 
the ere ey nl- 
versity of Glas- 
gow “ae Yuill’s 
Trustees, _ Feb. 
ro, 1882, 9 R. 643. 
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be at all unreasonable, considering the uncertainty of the previous 


aw on the subject. 
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SCHEDULE K. 


Form oF MINUTE TO BE PRESENTED IN BILL CHAMBER OF 
Court OF SESSION, OR IN SHERIFF CoURT, FOR 
WARRANT TO CHARGE AN HEIR OR DISPONEE UNDER 
A PERSONAL OBLIGATION BY HIS ANCESTOR OR 
AUTHOR. 


Warrant is craved, in virtue of “ The Conveyancing 
(Scotland) Act, 1874,” at the instance of A.B. [name 
and design applicant], the creditor [if he is not the 
original creditor, or only a partial creditor, add, in 
virtue of (or to the extent and in virtue of) the assig- 
nation (or general disposition and notarial instrument 
or other writ or writs forming the title in the creditor's 
person) in his favour after mentioned] under a bond 
and disposition in security over the lands of [specify 
shortly the lands], for the principal sum of £ : 
with corresponding interest and penalties, granted by 
C.D. [design him), then proprietor of the said lands, 
in favour of the said A.B. [or of GH. (design him), as 
the case may be |, and dated [ state date] | and if recorded 
say, and recorded in the register of sasines (state regis- 
ter and date of recording), or and instrument of sasine 
thereon recorded, &c., as the case may be]: To charge 
E.F. (design him], the present proprietor of the said 
lands, and as such the present debtor in the said bond 
and disposition in security, to make payment to the 
said A.B. of the said principal sum of £ 
contained in and due by the said bond and disposition 
in security [if A.B. ts only a partial creditor, say, of 
the principal sum of £ being the extent to 
which the said A.B. is in right of the said bond and 
disposition in security |: and also of the further sum of 
ay being the amount of the interest now due 
thereon. Produced herewith the said bond and dis- 
position in security [or an extract thereof from the books 
of Council and Session, or from the register of sasines ; 
if the applicant is not the original creditor, the title in 
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his own person to the security will also be stated and 


produced |. 
Dated the day of 
(Signed) A.B., W.S., Edinburgh, 
[or as the case may be |. 


The Clerk of the Bills, or Sheriff Clerk, as the case 
may be, will subjoin 


Fiat ut petitur. 
[To be dated and signed by the Clerk. | 


48. Provisions for disencumbering lands sold under 
heritable securities when no surplus emerges (a).— 
Where lands (0) are sold by an heritable creditor under 
the powers competent to creditors in heritable securi- 
ties (c), and it shall occur that no surplus remains (d) 
after deducting the debt secured, with the interest due 
thereon, and penalties incurred, and expenses in refer- 
ence to the possession of the estate (if the creditor had 
been in possession), including expense of insurance, 
repairs, and management, and whole expense attending 
such sale, and after paying all previous incumbrances, 
and the expense of discharging the same, it shall be 
competent to any notary public to execute a certificate 
to that effect in, or as nearly as may be (e) in, the 
terms of Schedule L., No. 1, hereto annexed, and the 
disposition by the creditor to the purchaser shall, 
along with such certificate, when recorded (f) in the 
Appropriate register of sasines, have the effect of com- 
pletely disencumbering the lands and others sold of all 
securities and diligences prior and posterior to the 
security of such creditor, as well as of the security and 
diligence of such creditor himself, save and except 
when the security and diligence of such creditor shall 
be assigned by way of further or collateral security to 
the purchaser. 


(a) The object of this section is to give a clear title to a pur- 
chaser of lands sold by a heritable creditor, in the event of there 


SCHEDULE L. no. 1. oor 


being no surplus after payment of the debt due to the creditor. 
Sections 122 and 123 of the Consolidation Act, which provided that 
upon a sale being carried through in terms of that Act, and upon 
consignation of the surplus of the price, the disposition by the 
creditor to the purchaser should have the effect of disencumbering 
the lands, omitted to provide for the case of there being no surplus. 


(b) The word ‘‘ lands” includes ‘all subjects of heritable pro- 
perty which are or may be held of a superior according to feudal 
tenure, or which prior to the commencement of this Act have been 


or might have been held by burgage tenure, or by tenure of 


booking ;” section 3, paragraph 1, ante, p. 301. 


(c) As to the variety of deeds included under “heritable securi- 
ties,” see interpretation clause (section 38, paragraph 4), ante, p. 302. 


(d) The operation of this section is made dependent on there 
being truly no surplus; and evidence of this should therefore be 
preserved. The notary’s certificate is merely a mode of putting on 
record the creditor’s statement that there is no surplus. 


(e) There should be no actual deviation from the form given in 
the schedule. 


(7) With warrant of registration thereon ; see section 33, ante, 
p. 372. 


SCHEDULE L. 
Now l 


Form oF CERTIFICATE (a4) WHERE LANDS ARE SOLD 
UNDER HERITABLE SECURITY AND NO SURPLUS 
EMERGES. 


I, A.B. [insert designation], notary public, with re- 
ference to the sale of all and whole the lands of [de- 
scribe or refer to (b) the lands], which took place at 

upon the day of 
at the instance of C.D. [design him], in virtue of the 
power of sale contained in a bond and disposition in 


security for the sum of £ , with interest and 
penalties corresponding thereto, dated and 
recorded in the register of sasines for the 

day of granted by GH. | design 


him] in favour of the said C.D. [or in favour of £.P. 
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(design him), but to which the said C.D. has acquired 
right by progress (or otherwise as the case may be) |, do 
hereby certify that there has been submitted to me a 
statement of the intromissions of the said C.D. with 
the price of the said lands subscribed, as authentic, by 
the said C.D. [or by M.N., agent of the said C.D., on 
his behalf |, from which it appears that no surplus re- 
mains for consignation in bank, in terms of the 122nd 
and 123rd sections of “The Titles to Land Consolida- 
tion (Scotland) Act 1868 ;” and I make this certificate 
in terms of “The Conveyancing (Scotland) Act, 1874.” 
—In witness whereof [testing clause] (c). 


(a) The stamp duty is 5s. 


(b) The reference will be in terms of Schedule O., post, p. 417. 


(c) As to the form of testing clause, see note (d) ante, p. 56. 


49. Provision for disencumbering lands of heritable 
security (a).—Where the debtor in any heritable 
security (b), whether granted before or after the com- 
mencement of this Act, shall have exercised the power 
or right of redemption contained therein (c), but 
where from the death or absence of the creditor, or 
any other cause (d), the debtor cannot obtain a dis- 
charge of the incumbrance created by the security, it 
shall be competent to him to consign (c) the amount, 
principal and interest, due, and thereupon it shall be 
competent to any notary public to expede a certificate 
in, or as nearly as may be (e) in, the terms of Schedule 
L., No. 2, hereto annexed, and the recording (/) of the 
said certificate in the appropriate register of sasines shall, 
provided the principal debt and all interest due thereon 
in terms of the security shall have been so consigned 
(9), have the effect of completely disencumbering the 
lands contained in such heritable security of the debt 
and of all interest and penalties corresponding thereto. 


(a) The object of this section is to provide a mode of clearing 
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the record of a heritable security, where the debtor has exercised 
his right of redemption, but cannot obtain from the creditor a dis- 
charge of the security. In order to take advantage of this section, 
it seems necessary that the requisite notice of redemption shall have 
been given by formal premonition in the presence of a notary public 
and witnesses. 


(b) As to the variety of deeds included under “heritable securi- 
ties,” see the interpretation clause (section 3, paragraph 4), ante, 


p. 302. 


(c) As provided for by section 119 of the Consolidation Act, 
ante, p. 230. 


(d) Such, for example, as the refusal of the creditor to grant a 
discharge. 


(e) There should be no actual deviation from the form given in 
the schedule. 


(7) With warrant of registration thereon; see section 33, ante, 
p. 372. 


(g) The operation of this section is made dependent on the con- 
signment of the full amount due at the date thereof, and evidence 
of this should therefore be preserved. ‘The notary’s certificate is 
merely a mode of putting on record the debtor’s statement that the 
full amount was consigned. 


SCHEDULE L. 
IN Ose. 


Form oF CERTIFICATE (@) WHERE LANDS HAVE BEEN RE- 
DEEMED OF HERITABLE SECURITY, BUT DISCHARGE 
CANNOT BE OBTAINED. 


I, A.B. [design him], notary public, do hereby 
certify that C.D. | design him], proprietor of the lands 
of X. [name the lands as shortly as possible | and others 
in the county of Y., being the lands contained in the 
bond and disposition in security [or other deed of secu- 


rity| for £ after mentioned, has appeared 
before me and represented that he did on the 
day of consign in the bank at 


the sum of £ with £ 
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being the whole interest due under the said bond and 
disposition in security [or other deed of security] in 
name of E.F [design him] the creditor in the said bond 
and disposition in security [or other deed of security ; 
if only a partial creditor say to the extent of £ 
|; which consignation was made in virtue of the 
power of redemption reserved in the said bond and 
disposition in security [or other deed of security |, 
which was granted by the said C.D. [or by JK. (de- 
sign him), then proprietor of the said lands], in favour 
of the said HF. for LM. (design him) the original 
creditor in the said security], and is dated [insert date | 
and recorded in the register of sasines for the 
day of [uf sasine was expede on the 
bond and disposition in security, or other deed of secu- 
rity, instead of and recorded, c&c., say, on which bond 
and disposition in security (07 other deed of security) 
the said EF. (or L.M. as the case may be) was infeft 
conform to instrument of sasine in his favour recorded 
in the register of sasines for the day 
of ]; and the said consignation was ren- 
dered necessary by the refusal of the said HF. to: 
receive the said sum of £ and interest thereon 
[or by the absence of the said #.F., or otherwise as the 
case may be, stating the reason why discharge could not 
be obtained |, notwithstanding that the requisite notice 
of redemption was given to him; and I make this cer- 
tificate in terms of ‘The Conveyancing (Scotland) Act, 
1874.”—In witness whereof [testing clause () |. 


(a) The stamp duty is os. 


(b) As to the form of testing clause, see note (d), ante, p. 56. 


50. Form and effect of assigning right of relief or 
other right affecting land («).—An assignation or con- 
veyance of any obligation or right of relief or other 
right connected with lands (b), but the title to which 
does not, according to the present law, pass under the 
general assignation of writs in the disposition of the 
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lands (c), may be granted in, or as nearly as may be in, 
the form of Schedule M. hereto annexed, and may 
either be a separate deed or part of another deed (d), 
and shall have the effect of vesting in the person or 
persons in whose favour it is granted, and his or their 
successors (e), a valid and complete right and title to 
the obligation or right thereby assigned or conveyed, 
with all the intermediate transmissions thereof, to the 
same effect in all respects as if an assignation or con- 
veyance in the form at present in use (f) had been 
granted in his or their favour. 


(a) The object of this section is to provide a short form for the 
assignation of such obligations connected with land as do not pass 
under the usual clause assigning the writs generally. 


(6) The word “lands” includes “all subjects of heritable pro- 
perty which are or may be held of a superior according to feudal 
tenure, or which prior to the commencement of this Act have 
been or might have been held by burgage tenure, or by tenure of 


booking ;” see section 3, paragraph 2, ante, p. 301. 


(c) The general assignation of writs does not assign the writs to 
any effect beyond what is appropriate to them as feudal titles, 
Hence an obligation of relief or warrandice against public or parish 
burdens, such as minister’s stipend or augmentations thereof, does 
not pass without a special assignation, unless it has been granted by 
a superior in favour of his vassal, in which case it runs with the 
lands; see Bell’s Lectures, Ist ed., pp. 594 and 644. 


(d) It will generally be part of another deed, that is to say, one 
of the clauses in a disposition. 


(e) The word “ successors ” here means heirs and assignees. 


(7) The form referred to was as full and explicit as that used 
in assigning an ordinary bond. 


SCHEDULE M. 
Form or AsstcNation oF Ricut oF Retrer, cc, (4). 


oir [here insert the name and designation of the granter, 

and the cause of granting, unless the assignation forms part 

of another deed| (b) hereby assign to C.D. [here isert 
23 
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the designation of the grantee, unless already given|, and 
his heirs and assignees [or and his foresaids |, a disposi- 
tion [or other deed, as the case may be| granted. by | here 
insert the names and designations of the persons by and in 
whose favour the deed to be assigned was granted, with tts 
date, and also the date of registration, and the register im 
which it is recorded, if it has been recorded], whereby the 
said [name of the original granter of the disposition or 
obligation| bound and obliged himself, his heirs and 
successors [here insert the terms of the obligation in the 
terms so far as possible of the disposition or other deed, 
e.g.|, “to warrant the parsonage teinds of the lands of” 
[here specify by description or reference, if not already 
done, the lands to which the obligation or right refers | “ trom 
““ all future augmentations of minister's stipend or other 
“ burden imposed or to be imposed upon the said 
“« parsonage teinds except the stipend presently payable 
‘to the minister of ,” [or as the case may be. Lf 
the right to be assigned was originally granted im favour of 
some other person than the granter of the assignation, here 
specify the series of writs by which he acquired right, and 
add testing clause | (c). 


(a) The stamp duty is 10s. 


(b) If the assignation forms part of another deed, the name and 
designation of the granter, &c., will, of course, have been already 
mentioned. 


(c) The direction “add testing clause ” is appropriate to the 
case of the assignation being a separate deed. As to the requisites 
of the testing clause, see section 38, ante, p. $78. 


Bl. Probate equivalent to will or extract for completing 
title (a).—The production to any notary public of the 
probate of the will or other testamentary settlement 
of a person deceased, issued by any court of probate 
in England or in Ireland, or in any British colony or 
dependency, or of an exemplification (b) of such 
probate, shall, for the purpose of expeding a notarial 
instrument, or otherwise completing a title to any 
estate in land or to any heritable security, be held to 


a. 
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be equivalent to and as effectual as the production to 
such notary of the will or settlement itself, or of an 
extract thereof from the Books of Council and Session, 
and it shall not be competent to institute any chal- 
lenge of any notarial instrument in respect of the 
probate or exemplification having been used as the 
warrant for expeding the same prior to the commence- 
ment of this Act. 


(a) The object of this section is to remove a difficulty arising 
under section 20 of the Consolidation Act. That section having 
rendered it competent to bequeath Scotch heritable estate in the 
same way as moveable estate, it was held that a will executed in 
England, or other country, in accordance with the formalities required 
by the law of the place of execution, was effectual as a conveyance 
of lands in Scotland; see note (f) to section 20 of the Consolidation 
Act, ante, p. 66. But, in making up a title, a difficulty arose from 
the fact that, when a will is proved, the original is deposited in the 
Court of Probate, and never given up again; and it was doubtful 
whether a notarial instrument could be competently expede on the 
probate (z.e., the official extract) of the will. This doubt is removed 
by the present section, which, moreover, has retrospective effect, so 
as to validate notarial instruments expede on probates of wills, before 
as well as after the commencement of the Act. 


(6) An exemplification is a copy under the great seal or under 
the seal of the particular court where the record remains; see Best’s 
Principles of the Law of Evidence, 6th ed., sec. 486; Greenleaf’s 
Law of Evidence, 13th ed., vol. i., sec. 501; and Dickson’s Law of 
Evidence, sec. 1283. 


52. Decrees of service unchallengeable on certain 
grounds (a).—It shall not be competent to challenge 
any judgment or decree of service pronounced in terms 
of the Act 10th and 11th Victoria, chapter forty-seven, 
intituled “An Act to amend the law and practice 
“in Scotland as to the Service of Heirs,” or of “ The 
“ Titles to Land Consolidation (Scotland) Act, 1868,” 
and dated before the commencement of this Act (b), or 
any extract of any such judgment or decree, or any 
titles following upon such judgment, decree, or extract, 
on account of any objection to the manner or form in 
which such judgment or decree was recorded or 
extracted by the Director of Chancery or his depute, 
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or on the ground that the manner and form of record- 
ing or extracting such judgments or decrees in use by 
the Director of Chancery or his depute for the time 
had not been directed or approved of by the Lord 
Clerk Register in terms of the said Acts, or on the 
ground that evidence was led in the petition on which 
stich decree followed, and that the decree itself was 
pronounced before the expiry of the inducia, or days 
of publication prescribed under the tenth section of 
the former Act, or under the thirty-third section of 
the latter Act. 


(a) The object of this section is to secure decrees of service, pro- 
nounced before the commencement of this Act, from the risk of 
challenge in respect of the manner in which they have been recorded 
or extracted, or on account of their having been pronounced before 
the expiry of the induciw. Section 36 of the Consolidation Act, 
ante, p. 112 (re-enacting section 12 of the Service of Heirs Act of 
1847), directed decrees of services to be recorded by the Director of 
Chancery or his depute in the manner and form directed or approved 
of, or to be directed or approved of, from time to time, by the Lord 
Clerk Register ; and section 33 of the Consolidation Act, ante, p. 107 
(re-enacting section 10 of the Service of Heirs Act), provided that 
no evidence should be led or decree pronounced till after the lapse 
of acertain time. Sufficient regard, however, does not appear to have 
been given to these provisions, with the result, it was feared, of in- 
validating the decrees. 

It is to be observed that this section applies only to decrees of 
service pronounced before the commencement of this Act. 


(b) Viz., lst October 1874. 


53. Form of completing title to heritable securities 
under a general disposition (a).—It shall be competent 
to the grantee under a general disposition within the 
sense and meaning of the nineteenth section of “ The 
Titles to Land Consolidation (Scotland) Act, 1868 ” (0), 
or to a person acquiring or deriving right from such 
erantee, to complete a title to an heritable security (c) 
belonging to the granter of such general disposition, 
and in which such granter was infeft, by expeding and 
recording (d) in the appropriate register of sasines a 
notarial instrument in, or as nearly as may be in, the 
form of Schedule N. hereto annexed, and on such 


SECTION 53. A409 
notarial instrument being so expede and recorded, the 
grantee or the person acquiring or deriving right from 
such grantee, as the case may be, in whose favour such 
‘instrument has been expede shall be vested with the 
full right of the creditor in such security, and shall be 
held to be entered with the superior in ike manner 
cand to the same effect as the original creditor him- 
‘self (ce). Anditshall not be competent to challenge the 
validity of any notarial instrument expede and recorded 
‘before or after the commencement of this Act with 
reference to any heritable security in terms of the said 
nineteenth section of the said Act upon the ground 
that such notarial instrument is not in the form of 


Schedule L. (f) annexed to the said Act, or that the 


-said form is not adapted to heritable securities. 


(a) The object of this section is to provide a form of notarial 
instrument specially adapted to the completion by a general disponee 
-of a title to heritable securities, and to protect from the risk of 
-challenge such notarial instruments expede under section 19 of the 
Consolidation Act, whether before or after the commencement of the 
present Act. ‘Ihe above section of the Consolidation Act provided 
a form of notarial instrument (Schedule L., ante, p. 62) by which 
the grantee under a general disposition of “lands” might complete 
a title thereto, and the word “lands ” was declared by the interpre- 
tation clause to include ‘‘all heritable subjects, secwrities, and 
rights.” Hence this form of instrument was sometimes used to 
complete a title to a heritable security, although another form 
(Schedule KK., ante, p. 250) was specially provided by section 127 
‘for the completion of such a title. The effect of the present section 
is to render competent the use of any one of three forms, viz., those 
contained in Schedules L. and KK. of the Consolidation Act, and 
Schedule N. of the present Act. 


(b) Ante, p. 59. 


(c) As to the variety of deeds included under “ heritable secu- 
zity,” see interpretation clause (section 3, paragraph 4), ante, p. 302. 

(d) With warrant of registration thereon ; see section 33, ante, 
ip. 372. 

(e) That is to say, either with the debtor or with his superior, 
as the original creditor may have been. The original creditor can 
have been entered with the debtor, «.e., have been his vassal, only in 
the case of the heritable security having expressed the holding to 
be de me. 


(f) Ante, p. 62. 


Page 405, line 
18. 


The word ‘‘not” 
occurring in this 
line of the section 
has been inserted 
by the Legisla- 
ture er iucuri- 
ant, as clearly ap- 
pears from the 
words immedi- 
ately following. 
These words un- 
doubtedly render 
Schedule (L) ap- 
plicable to herit- 
able securities, 
while section 64 
of the Convey- 
ancing Act, Zos?, 
Pp. 425, Sanctions 
the continued use 
of Schedule 
(K K) which was 
the more appro- 
priate form, The 
use of Schedule 


(N) |is merely 
permissive, not 
imperative. 


| 
| 
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SCHEDULE N. 


Form or InstRuMENT (a) IN FAVOUR OF A GENERAL 
DISPONEE OR HIS ASSIGNEE IN RIGHT OF AN HErIt- 
ABLE SECURITY. 


At there was by [07 on behalf of'] (0) 
A.B. of Z., presented to me, notary public subscrib- 
ing, a bond and disposition in security [or other 
security or extract as the case may be| dated [insert 
date, and where recorded in the register of sasines 
insert date of recording and specify register of sasines |, 
granted by C.D. [insert designation] in favour of ELF. 
[insert designation | [if sasine has been expede thereon 
add, and instrument of sasine thereon in favour of the 
said H.F., recorded in the (specify register of sasines 
and date of registration) |, by which bond and disposi- 
tion in security [or as the case may be] the said CLD. 
bound and obliged himself [insert the personal obliga- 
tion so far as necessary, and disposition of the lands 
in security, with the description of them, and also all 
real burdens, &c., of any, all as set forth at full length 
or by reference in the bond and disposition in security, 
or other security|: As also, there was presented to me 
a general disposition [07 other deed or writing contain- 
ing a general conveyance, or an extract of such deed 
or writing, or otherwise as the case may be], granted 
by the said EH.F’., and dated [insert date], by which 
general disposition [or otherwise as the case may be] 
the said #1’. assigned and disponed [or otherwise as’ 
the case may be| to the said A.B. and his executors. 
and assignees |o7 otherwise as the case may bel, 
heritably and irredeemably [or, in liferent, 07 other- 
wise as the case may be}, all and sundry his whole 
heritable and moveable estate [or otherwise-as the case 
may be, and of the deed be granted in trust or for 
specific purposes, add, but in trust always, or, for the 


uses and purposes specified in the said general disposi- 


tion (or otherwise as the case may be) |, in which general 
conveyance was included the said bond and disposi- 
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tion in security [or other security| [and infeftment 
following thereon if infeftment was expede|, the said 
E.F, being then vest therein as aforesaid. [Jf the 
granter of the general disposition or other deed or 
writing was not the original creditor, but one who had 
acquired right to the security, instead of as aforesaid 
here say in virtue of the following writs, viz. (specify 
shortly the title or titles by which he acquired right to the 


security.) If the person expeding the instrument be other | 


than the original grantee under the general disposition 


or other deed or writing, add, As also, there were pre- 
sented to me the following writs whereby the said 
A.B. acquired the said general disponee’s right to the 
said bond and disposition in security [and infeftment 
following thereon | [or otherwise as the case may be, 


viz. [specify the title or series of titles by which such | | 


} 


person acquired right, and the nature of his right) |." 


Whereupon this instrument is taken in the the hands 
of L.M. [insert name and designation], notary public, 
in terms of “The Titles to Land Consolidation (Scot- 
land) Act, 1868,” and “The Conveyancing (Scotland) 
Act, 1874.”—In witness whereof [testing clause (c) ]. 


(a) The stamp-duty is 5s. 


(b) The word “by” is intended to be used where the presentation 
is made by the party himself, and the words “on behalf of” where 
it is made by the party’s agent. 


(c) As to the form of testing clause, see note (d) ante, p. 56. 


54. Recorded deed or instrument unchallengeable 
on certain grounds (a).—No challenge of any deed, 
instrument, or writing (>) recorded in any register of 
gasines shall receive effect on the ground that any 
part of the record of such deed, instrument, or writ- 
ing is written on erasure, unless such erasure be 
proved to have been made for the purpose of fraud, 
or the record is not conformable to the deed, instru- 
ment, or writing as presented for registration (c). 


Paye 408, sec- 
tion 55. 
[his section was 
imended by 
“The Convey- 
ancing (Scotland) 
Act 1874 Amend- 
ment Act 1879” 
42 & 43 Vict. c. 
10) which came 
nto operation on 
rst December 
1879, to the fol- 
owing effect :— 

«3. Notwith- 
standing the re- 
yeal of section 
mne hundred and 
sighteen of the 
Bankruptcy 
Scotland) Act 
1856 by section 
ifty-five of the 
Conveyancing 
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(a) The object of this section is to prevent any recorded deed 
or instrument being challenged solely on the technical ground that 
there are erasures in the record. Section 144 of the Consolidation 
Act, ante, p. 272, provides for the converse case of there -being 
erasures in notarial instruments, without any discrepancy between 


the words written on erasnre and those appearing in the record, a 


provision restricted however to notarial instruments. 

This enactment appears to be retrospective, so as to apply to all 
deeds and instruments, whatever may be the date of recording 
them. 


(b) The words “deed” and “instrument” are defined in the in- 
terpretation clause (section 8, paragraph 4, ante, p. 302); but the 
use of the additional word “writing” here renders the section ap- 
plicable to every species of document recorded in a register of 
sasines. 


(c) In the cases here excepted, only material erasures will be 
fatal to the recording. 


59. Section 118 of the Bankruptcy Act of 1856 
repealed (a).—Section one hundred and eighteen of 
‘“The Bankruptcy (Scotland) Act, 1856,” is hereby 
repealed; and it is provided that all heritable creditors 
who have been in possession under their securities (0), 
and whose right to the rents collected by them has 
not been challenged by action previous to the com- 
mencement of this Act (c), shall be entitled to retain 
and apply all rents collected by them in the same 
manner as they might have done if the provisions of 
the section hereby repealed had not been enacted. 


(a) The chief object of this section is to restore the law to the 
state in which it was before the year 1839, with reference to com- 
petitions between heritable creditors and trustees in sequestrations. 
Prior to the Bankruptcy Act of 1839 (2 and 3 Vict. c. 41), it was 
settled law that a heritable creditor who had obtained a decree of 
maills and duties, or who had executed a summons of poinding the 
ground, before the confirmation of the trustee in the debtor’s seques- 
tration, though after the date of the sequestration, was entitled to a 
preference over the trustee, as regards the rents of the lands, or the 
debtor’s moveables situated thereon, or those of the tenants to the 
extent of their rents, as the case might be, to the full extent of the 
debt covered by the heritable security, viz., both the principal sum 
and the whole interest accrued or that might accrue thereon till 
payment. This preference was, however, limited by sections 78, 
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79, and 95 of the Bankruptcy Act of 1839, which, though repealed 
by section 2 of the Bankruptcy Act of 1856 (19 and 20 Vict. ¢. 79), 
were substantially re-enacted by sections 102 and 118 of the latter 
Act, Section 102 provides that the act and warrant of confirmation 
in favour of the trustee shall, zpso jwre, transfer to and vest in him, 
-absolutely and irredeemably, as at the date of the sequestration, the 
whole property of the debtor, the moveable estate subject to such 
preferable securities as existed at that date, and the heritable estate 
‘‘ to the same effect as if a decree of adjudication and implement of 
““ sale, as well as a decree of adjudication for payment and in secu- 
“rity of debt, subject to no legal reversion had been pronounced in 
“‘ favour of the trustee, and recorded at the date of the sequestra- 
“tion, and as if a poinding of the ground had then been executed, 


‘‘ subject always to such preferable securities as existed at the date. 


be 


of the sequestration, and are not null and reducible, and the 
** creditors’ right to poind the ground, as herein-after provided,” 
viz., by section 118, which provided that “no poinding of the 
“‘ ground which has not been carried into execution by sale of the 
“* effects sixty days before the date of sequestration, and no decree 
“of maills and duties on which a charge has not been given sixty 
““ days before the said date, shall (except to the extent herein-after 
“* provided) be available in any question with the trustee; provided, 
“that no creditor who holds a security over the heritable estate 


a 
nr 


“and duties after the sequestration, but such poinding or decree 


” 
sn 


a“ 
n~ 


interest on the debt for the current half-yearly term, and for the 
“ arrears of interest for one year immediately before the commence- 
‘“ ment of such term.” 

The present section of the Conveyancing Act repeals the above- 
quoted section of the Bankruptcy Act; and it has been expressly 
decided in the recent case of the Royal Bank v. Bain, 6th July 
1877, 4 Rettie, 985, that the effect of this repeal is to revive the 
common-law right, above explained, of a heritable creditor who has 
executed a poinding of the ground. } 

The second clause of the section is designed to give retrospective 
effect to this repeal, in so far as regards heritable creditors who be- 
fore the commencement of this Act were in possession of the lands 
over which their securities extended. In the case of Budge v. 
Brown's Trs., 12th July 1872, 10 Macph. 958, it had been held that 
a heritable creditor who had entered into possession under a decree of 
maills and duties, but who had not given a charge thereon sixty days 
before the sequestration of his debtor, in terms of the section of the 
Bankruptcy Act above quoted, and now repealed, was bound to account 
to the trustee for the rents, under deduction of the interest due for 
the half-year current at the date of sequestration, and the arrears of 
interest for the year immediately preceding. The present clause 
reverses this decision, and ‘gives such heritable creditors the right to 
apply the whole rents collected by them in payment of the princi- 


preferable to the right of the trustee shall be prevented from exe- | 
“ cuting a poinding of the ground, or obtaining a decree of maills | 


shall, in competition with the trustee, be available only for the | 


(Scotland) Act 
1874, it is provid- 
ed that from and 
after the com- 
mencement of 
this Act no poind- 
ing of the ground 
which has not 
been carried into 
execution by sale 
of the effectssixty 
days before the 
date of the seque- 
stration shall (ex- 
cept to the extent 
hereinafter pro- 
vided) be avail- 
able in any ques- 
tion with the 
trustee: Provid- 
ed that no credi- 
tor who holds a 
security over the 
heritable estate 
preferable to the 
right of the trus- 
tee shall be pre- 
vented from exe- 
cuting a poinding 
of the ground 
after the seques- 
tratton, but such 
poinding shall in 
competition with 
the trustee be 
available only for 
the interest on 
the debt for the 
current half-year- 
ly term and for 
the arrears of in- 
terest forone year 
immediately be- 
fore the com- 
mencement of 
such term, 

“C4. This Act 
shall not apply to 
heritable securi- 
ties constituted 
prior to the com- 
mencement of 
this Act until the 
first day of De- 
cember one thou- 
sand eight hun- 
dred and eighty- 
two, and shall not 
affect any action 
of poinding of the 
ground proceed- 
ing upon such 
securities which 
shall have been 
instituted prior to 
the said last-men- 
tioned date, or 
any decree _of 
poinding obtain- 
ed in such action 
prior to said date. 

"o. Uhis Act 
shall be read as 
part of and con- 
strued along with 


the Bankruptcy 
(Scotland) Act 
1856.” 


The whole of 
section 55 of the 
Conveyancing | 


Act is included in 
the Schedule of 
enactments  re- 
pealed by the 
Statute Law Re- 
vision Act 1883 
(46 & 47 Vict. c. 
39). That Act, 
however, 
vides 

““Where any en- 
actment not com- 
prised in the 
schedule has 
been repealed ... 
by any enactment 
hereby repealed, 
such repeal... 
shall not be af- 
fected by the re- 
peal effected by 
this Act,” The 
result seems to be 
that section 118 
of the Bank- 
ruptcy Act of 
1856 still stands 
repealed, subject 


to the modifica- | 


tions effected by 
42 and 43 Vict. c. 
40 above quoted. 
‘The whole of sec- 
tion 55 of the Con- 
veyancing Act be- 
ing, however, re- 
pealed by the Sta- 
tute Law Revision 
Act as above 
mentioned, the 
concluding part 
beginning with 
the words ‘‘ And 
it is provided” 
must be held as 
now repealed, the 
temporary pur- 
pose which that 
part of the section 
was intended to 
serve having now 
been fulfilled. 
Ithas been held 
_ by the Second 
Division that 
even where a 
summons of 
poinding of the 
ground is exe- 
cuted after the 
trustee’s confirm- 
ation, the poind- 
ing creditor hasa 
preferable right 
to the moveables 
attached, provid- 
ed his real secu- 
rity was com- 
pleted prior tothe 
sequestrationand 
the moveables 
are still on the 
ground — Dick's 
Trs. v Whyte’s 
Ly, 20th Jan. 
1879, 6 R. 586. 
The effect of an 
action of poind- 
_ ing of the ground 
is to attach only 
those moveables 
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pal and whole interest payable under their securities, provided their 
right so to do has not been challenged before the commencement 
of the Act. 


(6) The words “in possession under their securities ” appear to 
be here used as equivalent to the words “under a decree of maills 
and duties.” The present clause authorises the creditors to apply 
the rents in the same manner as they might have done if the pro- 
visions of section 118 of the Bankruptcy Act had not been enacted, 
and the only case of possession dealt with by-that section is that of 
a creditor under a decree of maills and duties. 


(c) Viz., lst October 1874. 


56. Form of executing deeds by companies under 
the Acts of 1862 and 1867 (a).—Any deed (0) exe- 
cuted after the commencement of this Act (c) to which 
any company registered under “ The Companies Acts, 
1862 and 1867” (d), is a party, shall be held to be 
validly executed in Scotland on behalf of such com- 
pany if the same is either executed in terms of the 
provisions of these Acts or is sealed with the common 
seal of the company, and subscribed on behalf of the 
company by two of the ordinary directors and the 
secretary of the company, and such subscription on 
behalf of the company shall be equally binding and 
effectual, whether attested by witnesses or not. 


(a) The object of this section is to provide a mode by which any 
deed, by a company registered under the Companies Acts of 1862 
and 1867, may be validly executed. These Acts contained no pro- 
vision for the execution in Scotland of deeds generally, though sec- 
tions 55 and 64 of the Act of 1862 and section 37 of the Act of 1867 
provided for the execution of particular deeds. Hence doubts were 
experienced as to the proper form of execution to be adopted in Scot- 
land. ‘The usual practice has been to affix the common seal of the 
company in the presence of two directors or other officials, who 
appended their subscriptions to the deed. The present enactment, 
without prejudice to the continued use of any mode competent under 
the Acts referred to, provides a mode of execution applicable to all 
deeds executed in Scotland. 


(6) As to the variety of documents included by the word ‘ deed,” 
see the interpretation clause (section 3, paragraph 4), ante, p. 302. 


(c) Viz., Ist October 1874. 


SECTION 57. AT 


(d). Viz., 25 and 26 Vict. c. 89; and 80 and 31 Vict. c, 131. 


57. Certain offices abolished, and the duties of the 
Sheriff of Chancery, &c., enlarged (a).—The offices of 
presenter of signatures and of clerk to the presenter 
of signatures (b) are hereby abolished, and it shall be 
competent for the present holders of these offices, and 
also for the deputy keeper of the Great Seal, to apply 
to the Commissioners of Her Majesty’s Treasury, who 
are hereby empowered to award to each of such 
officers such compensation as the said Commissioners 
of Her Majesty’s Treasury may deem just and reason- 
able, having regard to the terms by which such officers 
respectively hold their appointments, and to the net 
average amount of the emoluments received by them, 
and in the case of the deputy keeper of the Great Seal 
to the net average amount of emoluments received by 
him in respect of charters passing that seal, and now 
abolished under the provisions of this Act, and such 


compensation as may be awarded shall be subject to” 
the provisions of the twentieth section of the Act of 


the fourth and fifth years of the reign of His Majesty 
King William the Fourth, chapter twenty-four, 
intituled “ An Act to alter, amend, and consolidate the 
“ Laws for regulating the Pensions, Compensations, 
“ and Allowances to be made to persons in respect of 
“their having held Civil Offices in His Majesty’s 
“ Service;” and from and after the commencement of 
this Act the duties of the office of presenter of signa- 
tures, so far as the same continue to be necessary (c), 
shall be discharged by the Sheriff of Chancery, and 
the duties of the office of clerk to the presenter of 
signatures shall be performed by the sheriff clerk of 
Chancery; after the commencement of this Act (d) 
it shall not be necessary either for the Sheriff of 
Chancery or for the Sheriff of any county to hold a 
court for the consideration or disposal of any un- 
opposed petition for service (¢). 


(a) The object of this section is to abolish the offices of pre- 


which are actual- 
ly on the ground 
at the time of 
serving the sum- 
mons; but it is 
doubtful whether 
an interim factor 
appointed under 
the Bankruptcy 
Act is entitled to 
remove the move- 
ables for the pur- 
pose of defeating 
the heritable cre- 


‘ditor’s right to 


attach them, — 
Urgquhartv. An- 
derson, 16th June 
1883, 20 Scot. 
Law Rep. 670. 


Page 411, sec- 
tion 57. 


The first part of 
this section, down 
to and inclusive 
of the words 
“His Majesty’s 
service; and,” 
having now serv- 
ed the temporary 
purpose for which 
It was enacted, 
has been repealed 
by the Statute 
Law _ Revision 
Act 1883, (46 and 
47 Vict. c. 39). 
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senter of signatures and of clerk to the presenter of signatures (as 
section 4 of the Act, by abolishing charters by progress, renders 
these offices almost sinecures) and to transfer to the Sheriff of 
Chancery and his clerk the few remaining duties attached thereto, 
There has been appended to this section a separate enactment as to 
the disposal of unopposed petitions for service. 


(b) As to the duties attached to these offices, see ante, p. 145 
et seq. 


(c) As to the extent to which these duties continue to be neces- 
sary, see note (a) ante, p. 145, and note (k) ante. p. 308. 


(d) Viz., Ist October 1874. 


(ec) As to the disposal of petitions for service, see ante, p. 107 
et seq. 


58. Provisions as to Chancery office (a).—The 
office, duties, and emoluments of the Director of Chan- 
cery, and of the deputy directors and clerks of Chan- 
cery, or any of them, may be regulated at any time 
by the Commissioners of Her Majesty’s Treasury, and 
it shall be the duty of the Director of Chancery, in 
addition to the duties at present discharged by him, 
from and after the commencement of this Act, to send 
to every sheriff clerk in Scotland a copy of the printed 
index or abridgment of the record of services provided 
to be kept by him by the thirty-eighth section of “The 
Titles to Land Consolidation (Scotland) Act, 1868 ” (0), 
and it shall be the duty of every sheriff clerk to keep 
the same in his office open for the inspection of the 
public. 


(a) The object of this section is to provide for the regulation, 
from time to time, of the offices of Director of Chancery and of the 
deputy directors and clerks of Chancery, and also to give additional 
publicity to the printed index or abridgment of the record of 
services. 


(b) Ante, p. 38. 


59. Act shall apply to lands held of the Crown and 
Prince (a).—The provisions of this Act shall apply to 


SECTION 60. 413: 


lands held of the Crown and of the Prince, in the 
same way as to lands held of a subject superior, but 
shall not prejudice or affect the jus coronee (b) as a title 
to lands or heritages. 


(a) The object of this section is to render it clear that the pro- 
visions of the Act, especially those relating to the abolition of 
renewal of investiture, apply to lands held of the Crown and of the 
Prince, as well as to those held of subject superiors, without pre- 
judice, however, to the fundamental principle of the feudal system 
that the sovereign is the paramount proprietor of all lands in the 
kingdom. 


(6) The words “jus corone” have no technical or definite mean- 
ing in Scotch law. ‘They are used in English law to express the 
right of the Crown by which lands and possessions, whereof the 
sovereign is seised, follow the Crown in descents, and cannot be 
gratuitously alienated without the authority of Parliament. 


60. Title to private estates of Her Majesty in Scot- 
land (a).—Notwithstanding the provisions of this Act, 
private estates in land of Her Majesty, her heirs or 
successors, as defined in “The Crown Private Estates 
Act, 1862” (b), and situate or arising in Scotland, 
which are or shall be held feudally directly under the 
Crown as superior, may lawfully be held by Her 
Majesty, or her heirs or successors, of and under her- 
self or themselves as sovereign or sovereigns of this 
realm and feudal superiors, and the dominium utile 
thereof shall not be held to merge in the dominium 
directum or superiority, or to be consolidated there- 
with; and such private estates shall not thereby fall or 
revert to the Crown jure corone (c), but shall remain 
beneficially separate private estates of Her Majesty, 
her heirs and successors. 

(a) The object of this section is to prevent any of the provisions 
of the Act being held to merge Her Majesty’s right to her private 
estates in the paramount right of superiority attached to and 
descendible with the Crown. The necessity of guarding against 
such a result arose chiefly from the fact that the bill as originally 
framed contained provisions, which however were dropped in the 
course of its passage through Parliament, to the effect that there 
should be ipso jure consolidation of property and superiority when 
acquired by the same person, unless otherwise expressly provided for. 


Page 414, 
beginning of 
section 61. 


The introductory 
words of this sec- 
tion (viz., ‘‘Sec- 
tion 11 of ‘ The 
Titles to Land 
Consolidation 
(Scotland) Act 
1868,’ zs hereby 
repealed; and”) 
are included in 
the Schedule of 
enactments re- 
pealed by the 
Statute Law Re- 
vision Act 1883 
(46 and 47 Vict. 
c. 39). But this 
is merely a verbal 
alteration, as the 
last - mentioned 
Act expressly 
provides that 
“‘where any en- 
actment not com- 
prised in the 
schedule has 
been repealed... 
by any  enact- 
ment hereby re- 
pealed, such re- 
peal. . . shall not 
be affected by the 
repeal effected by 
this Act.” 
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(b) Viz., 25 and 26 Vict. c. 37, The words ‘private estates of 
Her Majesty, her heirs or successors,” are defined in section 1 there- 
of. 

That Act provides, inter alia, that such private estates of Her 
Majesty as are held feudally directly under the Crown as superior 
may be lawfully held by Her Majesty, her heirs or successors, of and 
under herself or themselves as feudal superiors, and that the 
dominium utile thereof shall not become ipso facto consolidated with 
the dominium directum. 


(c) As to the meaning of jus corone, see note (b) to section 59, 
ante, p. 413. 


61. Section 11 of Titles to Land Consolidation Act 
repealed.—Description of lands contained in recorded 
deeds may be inserted in subsequent writs by reference 
merely.—Reference already made:in recorded deed 
not challengeable if certain particulars correctly given 
(a).—Section eleven of “The Titles to Land Consoli- 
dation (Scotland) Act, 1868” (b), is hereby repealed ; 
and it is provided that in all cases where any lands 
(c) have been particularly described in any convey- 
ance, deed, or instrument (@) of or relating thereto, 
recorded in the appropriate register of sasines, it shall 
not be necessary in any subsequent conveyance, deed, 
or instrument (d@), conveying or referring to the whole 
or any part of such lands, to repeat the particular 
description of the lands at length; but it shall be 
sufficient to specify the name of the county, and where 
the lands were held by burgage or by any similar 
tenure (¢) prior to the commencement of this Act (/), 
the name of the burgh and county in which the lands 


—are situated, and to refer to the particular description 


of such lands as contained in such prior conveyance, 
deed, or instrument so recorded in or as nearly as 
may be (g) in the form set forth in Schedule O. here- 
to annexed; and the specification and reference so 
made in any such subsequent conveyance, deed, or 
instrument, whether dated prior or subsequent to the 
commencement of this Act, shall be held to be equi- 
valent to the full insertion of the particular descrip- 
tion contained in such prior conveyance, deed, or 


‘ 
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instrument, and shall have the same effect as if the 
particular description had been inserted in such sub- 
sequent conveyance, deed, or instrument exactly as it 
is contained in such prior conveyance, deed, or instru- 
ment; and it is further provided, that it shall not be 
competent, notwithstanding the terms of the section 
hereby repealed, or the form of the schedule therein 
referred to, to object to any specification and reference 
to any particular description of lands (¢) contained in 
any conveyance, deed, or instrument (d) recorded 
prior to the commencement of this Act, provided such 
specification and reference states correctly the name of 
the county, and where the lands were held by bur- 
gage or by any similar tenure (e) prior to the com- 
mencement of this Act (f), the name of the burgh and 
county in which the lands are situated, and refers 
correctly to the prior recorded conveyance, deed, or 
instrument (d) containing the particular description of 
such lands; and where any conveyance, deed, or 
instrument (d) recorded prior to the commencement 
of this Act contains a specification and reference 
stating these particulars correctly, the specification 
and reference so made shall be held to have been 
equivalent tothe full insertion of the particular 
description contained in the prior conveyance, deed, or 
instrument referred to, as if the particular description 
had been inserted in such recorded conveyance, deed, 
or instrument exactly as it is contained in the prior 
conveyance, deed, or instrument referred to. 


(a) The object of this section is to provide for the description of 
lands, by reference to a particular description thereof contained in 
a deed or instrument already recorded. The first enactment autho- 
rising such reference was 21 and 22 Vict. c. 76, sec. 16, taking 
effect from and after lst October 1858, as regards lands not held 
burgage, which provided that it should be “‘sufficient to specify the 
“ Jeading name or names or other short distinctive description of the 
“Jands conveyed, and the name of the county and parish or sup- 
““ posed parish, and to refer to the particular description contained in 
“the prior conveyance or other writ so recorded,” &c. It being, 
however, found difficult in practice to determine what was the lead- 
ing name, or to find a suitable short distinctive description of lands 
to be conveyed, this provision was repealed by 23 and 24 Vict. 
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c. 143, sec. 34, taking effect from and after 1st October 1860, 
which enacted in lieu thereof that, whether the lands were 
held burgage or not, it should be “ sufficient to specify the name 
“of the county, and where the lands are held burgage, the name 
“ of the burgh and county in which they are situated, and to refer 
“to the particular description contained in the prior conveyance, 
“¢ discharge, or other deed or instrument so recorded,” &c. When the 
Consolidation Act was framed, it appears to have been thought that 
this mode of reference was not quite sufficient to identify the lands, 
and section 11 of that Act accordingly reverted substantially to the 
provisions of the earlier Act, and provided that in any conveyance 
or deed, whether dated prior or subsequent to the commencement of 
the Act, it should be “ sufficient to specify some leading name or 
“names or some distinctive description of the lands, as contained 
‘in the titles thereto, and to specify the name of the county, and, 
‘“‘ where the lands are held by burgage tenure, or by any similar 
“ tenure, the name of the burgh and county in which they are situ- 
“ated, and to refer to the particular description of such lands as 
“‘ contained in such prior conveyance or deed so recorded,” &c. The 
same difficulty as was felt in regard to the corresponding provision 
of the earlier Act was again experienced, and the result was that 
this provision was seldom taken advantage of. The present section 
accordingly repeals the enactment last above quoted, and renders it 
once more sufficient to specify the name of the county, or of the 
burgh and county, as the case may be, in which the lands are situ- 
ated, and to refer to the particular description as contained in a 
prior recorded deed or instrument; and retrospective effect is ex- 
pressly given to this provision. 


(b) Ante, p. 39. 


(c) By the interpretation clause (section 3, paragraph 1), ante, 
p. 301, the word “Jands’’ is declared to include “all subjects of” 
‘‘ heritable property which are or may be held of a superior accord- 
‘“‘ing to feudal tenure, or which prior to the commencement of this 
‘* Act have been or might have been held by burgage tenure, or by 
‘tenure of booking.” 


(d) As to the variety of documents included by the words “ con- 
veyance,” “deed,” and “instrument,” see the interpretation clause 
(section 3, paragraph 4), ante, p. 302. 


(ce) By similar tenure is meant the tenure of booking peculiar to- 
Paisley ; see note (0) to section 25, ante, p. 362. 


(f) As to the abolition of the distinction between estates in 
Sera feu and estates in land held burgage, see section 25, ante, 
p- : 


(g) There should be no actual deviation from the form here pre- 
scribed. 
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SCHEDULE 0. 


CLAUSE OF REFERENCE To PartTIcULAR DEscRIPTION OF 
LANDS CONTAINED IN A Prior Conveyance, Dez, 
or INSTRUMENT. 


The lands [or subjects] and others [or the lands 
delineated and coloured on a copy of the 
Ordnance Survey map hereto annexed, and signed as 
relative hereto], [or the lands of A. and others], [or 


the house No. 10 Street and others], [or other 
hke short description] (a), in the county of —__[orin 
the burgh of and county of as the case 


may be (b) |, being the (c) lands [or subjects ] particularly 
described (d) in the disposition [07 other conveyance, 
deed, or instrument, as the case may be] granted by 
C.D. (e), and _ dated [insert date] and recorded in the 
[specify register of sasines|on the — day of 
[or as particularly described in the instrument of sasine 
or notarial instrument (/f) recorded, de. or as the case 
may be. If part only of lands is conveyed, describe 
such part as above (g), and add, being part of the lands 
particularly described, &c., or thus, being the lands [ or 
subjects] as particularly described, dc., with the excep- 
tion of, and [describe the part excepted |. 


(a) It is recommended that in every case some like short de- 
scription should be given, so as to facilitate the identification of 
the lands or subjects referred to. Where this is not done, it will 
be impossible to identify the subjects, in the event of several con- 
veyances or instruments by or in favour of the same party having 
been dated and recorded on the $ame days. In any case, it is con- 
venient that the general nature of the lands or subjects dealt witb 
should appear ew facie of every deed or instrument. 


(o) The name of the burgh requires to be specified, only where 
the subjects were held by burgage (including booking) tenure prior 
to Ist October 1874. 


(c) Here insert the word “whole,” if (as the schedule assumes) 
it is intended to embrace the whole lands or subjects particularly 
described in the conveyance or instrument referred to. If several 
distinct subjects are therein described, and it is intended to deal 
with only one of them, it must be distinguished from the others, as | 
thus—“ being the subjects particularly described in the first place,” | 
&c., or otherwise as the case may be. 

2c 


Page 418, 
beginning of 
section 62. 


The introductory 
words of this sec- 
tion (viz., “ Sec- 
tion 62 of ‘ The 
Titles to Land 
Consolidation 
(Scotland) Act 
1868,’ and section 
4 of the ‘ Titles 
to Land Consolt- 
dation (Scot- 
land)  Amend- 
ment Act 1869,’ 
are hereby repeal- 
ed, and tn place 
thereof”) are in- 
cluded in the 
Schedule of en- 
actments repeal- 
ed by the Statute 
Law Revision 
Act 1883 (46 and 
47 Vict. c. 39) 
But this is merely 
a verbal altera- 
tion, as the last- 
mentioned Act 
expressly pro- 
vides that ‘“‘where 
any enactinent 
not comprised in 
the schedule has 
been repealed... 
by any enactment 
hereby repealed, 
such repeal... 
shall not be af- 
fected by the re- 
peal effected by 
this Act.” 
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(d) The reference must be to a conveyance or instrument in 
which the subjects are described at full length, not to one in which 
they are merely referred to. 


(e) It is well to mention, in addition, the name and designation 
of the person in whose favour the deed has been granted, in case 
more than one deed should have been granted by the same granter, 
and recorded, on the same day. But even the mention of these 
may not be sufficient to identify the subjects, where several convey- 
ances have been granted to the same person on the same day, e.g., 
where the proprietor of a feuing estate has granted several feu- 
charters in favour of the same builder. The only way to provide 
for such a case is to give a short distinctive description, as recom- 
mended in note (a) swpra, or to include in the reference a specifica- 
tion of the volume and folios of the record where the deed or in- 
strument referred to is engrossed. 


(f) Specify the person in whose favour the instrument has been 
expede, and where there is any reason to believe that more than one 
instrument of the same description has been recorded of the same 


date, specify also the writs on which the instrument referred to 
proceeds. 


(g) The part must be described at length, the lands of which it 


is a part being described by reference in the manner already men- 
tioned. 


62. Section 62 of the Titles to Land Consolidation 
Act, 1868, and section 4 of the Titles to Land Consoli- 
dation Amendment Act, 1869, repealed.—Effect of a 
decree of adjudication or sale (a).—Section sixty-two 
of “The Titles to Land Consolidation (Scotland) 
Act, 1868,” and section 4 of “The Titles to Land Con- 
solidation (Scotland) Amendment Act, 1869” (b), are 
hereby repealed, and in place thereof the following 
words shall be deemed and taken to be the sixty-, 
second section of the said Act of 1868, and the said 
Act of 1868 shall be read and construed as if the sixty- 
second section thereof had been originally expressed 
in the following words (c), viz. : 

In all cases a decree of adjudication, whether for 
debt or in implement, or a decree of constitution and 
adjudication (d), whether for debt or in implement, if 
duly obtained in the form prescribed by this Act (e), or 
obtained, if prior to the commencement of this Act (e), 
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in the form then in use, or a decree of declarator and 
adjudication (/'), or a decree of sale (g), shall, except 
in the case where the subjects contained in the decree 
of adjudication, or of constitution and adjudication, or 
of declarator and adjudication, are heritable securities 
(h), be held equivalent to and shall have the legal 
operation and effect of a conveyance in ordinary form 
of the lands (2) therein contained granted in favour 
of the adjudger or purchaser (&) by the ancestor of 
such apparent heir, or by the owner or proprietor 
in trust or otherwise, and whether in life or deceased, 
of the lands adjudged, or by the seller of the lands 
sold, although in nonage or of insane mind ((), to be 
holden in the case of lands not held by burgage tenure in the manner and to 
the effect and subject to the provisions enacted and provided by the sixth 
section (7) of this Act (€) in the case of conveyances in which no manner 
of holding is expressed, and to be holden of Her Majesty in free burgage 
in the case of lands held by burgage tenure (n) i and it shall be 
lawful and competent to such adjudger or purchaser 
to complete feudal titles to said lands, not only by infeft- 
ment on such decree as a conveyance (0) or by using 
it, for the purpose of infeftment, as an assignation or 
as one of a series of assignations of an unrecorded con- 
veyance (p), as the case may be, in the manner pro- 
vided by this Act (e), but also when the lands are not held by bur- 
gage tenure, by, obtaining from the superior charter of adjudication or of 
sale of said lands and expeding infeftment on such charter in common form, 
and where the ancestor of such apparent heir, or the owner or proprietor in 
trust or otherwise, or seller of the lands adjudged or sold, shall have been or 
shall be entered with his superior, or in a situation to charge such superior 
under the powers in this Act contained, to grant entry by confirmation, by 
taking infeftment on such decree as a conveyance, in the manner provided 
by this Act, and thereafter obtaining from the superior of the lands a charter 
or writ of confirmation of such decree and infeftment proceeding on the 
same, which infeftment shall, with such decree, be an effectual feudal in- 
vestiture in the said lands in terms of such decree, holding base of the owner 
or proprietor in trust or otherwise, or seller of the lands adjudged or sold, 
and his heirs, until confirmation thereof shall be granted by the superior of 
the lands, in the same manner and to the same effect as if such owner or 
proprietor or seller had granted a disposition of the lands to the adjudger or 
purchaser in the terms of the said decree, with an obligation to infeft a me vel 
de me to be completed by confirmation, and a precept of sasine, and the ad- 
judger or purchaser had been infeft on such precept, and the effect of the 
charter or writ of confirmation of such decree or of the infeftment thus pro- 
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ceeding upon the same shall be to make the lands hold immediately of and 
under such superior; but the right of the superior to the composition pay- 
able by the adjudger or purchaser as due under the existing law is hereby 
reserved entire, and the adjudger or purchaser, by taking infeftment on any 
such decree in any of the modes above mentioned, shall become indebted in 
such composition to the superior, and shall be bound to pay the same on 
the superior tendering a charter or writ of confirmation, whether such 
charter or writ shall be accepted or not, and the superior shall be entitled to 
recover such composition as accords of law ; and it is hereby provided, that 
such infeftment on any such decree shall, without prejudice to any other 
diligence or procedure, be of itself sufficient to make the adjudication 
effectual in all questions of bankruptcy or diligence: Provided always, that 
where the investiture of any lands has imposed or shall impose a prohibition 
against sub-infeudation or alternative holding, such adjudger or purchaser 
shall, in respect of such recorded decree or of any notarial instrument fol- 
lowing on such decree, and notwithstanding any such prohibition, be deemed 
and taken to be duly infeft in the lands adjudged or sold as from the date of 
recording such decree or instrument, but without prejudice to the right of 
the superior to require such adjudger or purchaser to enter forthwith as 
accords of law, and to deal with such adjudger or purchaser, as with a vassal 
unentered (¢q). 


(a) The object of this section is to substitute for section 62 of 
the Consolidation Act, relating to the completion of titles to lands 
by persons with decrees of adjudication or sale, an amended sec- 
tion, to be read and construed as if it had originally been section 62 
of the Consolidation Act. 

The amendment consists merely of a few slight alterations and 
additions required to adapt the enactment better to decrees of 
declarator and adjudication and decrees of sale, and also to explain 
more clearly the mode of completing the title where the person 
whose lands are adjudged or sold has not been infeft. 

This section consolidates the provisions of 10 and 11 Vict. c. 48, 
sec. 19, which took effect from and after 30th September 1847, as. 
regards lands not held burgage ; 21 and 22 Vict. e. 76, sec. 27, which 
took effect from and after 1st October 1858, authorizing the record- 
ing of the decrees themselves; and 23 and 24 Vict. c. 143, secs. 
3, 18, and 16, which took effect from and after 1st October 1860, 
extending these enactments to lands held burgage. 


(6) Section 62 of the Consolidation Act, as amended by the Act 
of 1869, is printed ante, p. 144. 


(c) From the mode in which the present section is substituted 
for the original section, it results not merely that its provisions are 
retrospective, drawing back to 31st December 1868, the date of the 
commencement of the Consolidation Act, but also that several of 
them, viz., those relating to entry with the superior, are repealed 
from and after 1st October 1874, the date of the commencement of 
the Conveyancing Act, by the provisions of the latter Act abolishing 
renewal of investiture, as well as by section 67 thereof, which ex- 
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pressly repeals all statutes, laws, and usages at variance with any of 
the provisions of the Act. In the same way the clauses relating to 
the manner of holding in feudal and burgage subjects respectively 
are virtually repealed, from and after the same date, by the provi- 
sions refersed to, and by section 25 of the Conveyancing Act, which 
abolishes the distinction between feudal and burgage subjects. 


(d) A decree of constitution and adjudication is obtained where 
the action has been directed against the apparent heir of the person 
in respect of whose debt or obligation the lands are adjudged; see 
section 60 of the Consolidation Act, ante, p. 138. 


(e) “ This Act” means the Consolidation Act, the commence- 
ment of which was 3lst December 1868; see note (c) supra. 


(f) A decree of declarator and adjudication is obtained where 
the action has been directed against a person holding the lands 
truly in trust. 


(g) “ Decree of judicial sale is truly an adjudication, proceeding 
at the instance of a creditor holding a real security over the estate 
where the debtor is insolvent ; or, without insolvency, at the instance 
of the apparent heir of the debtor as trustee for the creditors and 
for his own eventual interest. The object of the action is to have 
the debtor’s estate brought to public sale, and the price divided 
among the creditors. It differs from adjudication so far that there 
is no legal—no power or time left for redemption ; it is an absolute 
adjudication to the purchaser.”—Bell’s Principles, sec. 833. 


(kh) Special provision is made for the case of heritable securities 
by section 129 of: the Consolidation Act, as amended by section 65 
of the Conveyancing Act, post, p. 427. 


(i) The word “lands” here means all heritable subjects and 
rights other than heritable securities, as above excepted ; see inter- 
pretation clause of the Consolidation Act (section 3, paragraph 1), 
ante, p. 301. 


(k) In the case of adjudication, the decree is in favour of the 
adjudger; in the case of a judicial sale, it is in favour of the 
purchaser. 


(1) That is to say, the decree is made equivalent to a conveyance 
by the person zn titulo to grant such conveyance, any personal in- 
capacity to grant it being disregarded. 


(m) The part of the sixth section here referred to is now virtually 
repealed ; see ante, pp. 25 and 26. 


-(n) Section 25 of the Conveyancing Act, ante, p. 329, abolishes 
the distinction between estates in land held feu and estates in land 
held burgage, inter alia in so far as regards the completion of 
titles, and subjects which were formerly held burgage may now be 
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feued out. The clauses here printed in small type must thus be 
regarded as virtually repealed or superseded from and after Ist 
October 1874; see note (c) supra. 


(o) That is to say, where the person whose lands are adjudged 
or judicially sold was infeft, the adjudger or purchaser may record 
the decree, with warrant of registration thereon, in the appropriate 
register of sasines, in the manner prescribed by section 15 of the 
Consolidation Act with reference to conveyances generally; or, 
taking advantage of the provisions of section 17 of that Act, he may 
expede a notarial instrument on the decree, if he does not desire to 
record the whole of the decree. The latter course will be most con- 
venient where the decree includes several separate subjects the 
infeftments of which require to be recorded in separate registers as 
appropriate thereto. If the person desiring to take infeftment on 
the decree is not the original adjudger or purchaser, but has acquired 
right thereto by assignation or service, he will complete his title in 
the same way as if he had acquired right in the same way to an 
ordinary conveyance. 


(p) That is to say, where the person whose lands are adjudged 
or judicially sold was not infeft, the decree is to operate as an assig- 
nation of such person’s unrecorded conveyance; and the title may 
be completed in any of the ways authorized by sections 22 and 23 
of the Consolidation Act, ante, p. 71 et seg. 


(q) The clauses here printed in small type must be regarded as 
repealed or superseded from and after 1st October 1874; see note 
(c) supra. The infeftment of the adjudger or purchaser is now 
equivalent, under section 4 of the Conveyancing Act, to entry with 
the superior. 


63. Section 125 of Titles to Land Consolidation 
Act, 1868, repealed.—Completion of title of executors 
nominate, or disponee or legatee of an heritable security, 
or of heir where executors excluded (c).—Section one 
hundred and twenty-five of “The Titles to Land 
Consolidation (Scotland) Act, 1868” (0), is hereby re- 
pealed, and in place thereof the following words shall 
be deemed and be taken to be the one hundred and 
twenty-fifth section of the last-recited Act, and the 
last-recited Act shall be read and construed as if the 
one hundred and twenty-fifth section thereof had been 
originally expressed in the following words (c), viz. : 

Upon the death of any creditor in right of an 
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heritable security (d) constituted by infeftment as 
aforesaid (e) from which executors shall not have been 
excluded (f), who shall die leaving a testamentary or 
mortis causa deed or writing (g) naming executors, or 
disponing or bequeathing his moveable estate or dis- 
poning or bequeathing the security, it shall be com- 
petent for the executors duly confirmed, or for the 
disponees, or for the legatees, as the case may be, to 
complete a title thereto by a writ of acknowledgment 
to be granted in their favour by the debtor in the 
said security infeft in the lands comprehended therein, 
in or as nearly as may be (h) in the form set forth in 
Schedule II. hereto annexed (7) ; and when the execu- 
tors or disponees (being more than) one shall be 
appointed under such deed or writing for holding the 
moveable estate of the deceased in trust for the pur- 
poses of the deed or writing, and not wholly for their 
own beneficial interest, it shall be competent (when 
not expressly precluded by the terms of the deed or 
writing) to take the said writ in favour of the said 
executors or disponees, and the survivors or survivor 
of them; and where any creditor has died or shall die 
before the commencement of this Act (£) in right of 
such an heritable security, or where any creditor shall 
die thereafter in right of such an heritable security, 
from which executors shall have been excluded, it 
shall be competent for the heir (/) of such creditor to 
complete a title to the security by a writ of acknow- 
ledgment as aforesaid; and on such writ being re- 
corded (m) in the appropriate register of sasines, the 
executors, disponees, or legatees, or heirs, as the case 
may be, in whose favour such writ has been granted, 
shall be vested with the full right of the creditor in 
such security, and shall be held to be entered with the 
superior in like manner and to the same effect as the 
original creditor himself (7). 

(a) The object of this section is to substitute for section 120 of 
the Consolidation Act, relating to the completion of titles to herit- 
able securities by writ of acknowledgment, an amended section, to 
be read and construed as if it had originally been section 125 of 
the Consolidation Act. 
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The amendment consists merely in the correction of a few verbal 
inaccuracies occurring near the beginning of the section. The 
original clause ran thus :—‘‘ who shall die leaving a testamentary or 
‘‘ mortis causa deed or writing naming executors, or disponing or 
‘“‘ bequeathing his moveable estate to disponees, or disponing or 
‘ bequeathing the security to leyatees, it shall be competent for the 
‘‘ executors or disponees duly confirmed, or for the legatees, as the 
“ case may be, to complete,” &c. The present amended section, by 
transposing the words “duly confirmed” makes them applicable 
only to executors, and thus enables disponees to complete a title 
without the necessity of confirmation, which they may not be legally 
entitled to obtain. 

By 8 and 9 Vict. c. 31, sec. 2, which took effect from and after 
Ist October 1845, it was made competent for the heir of a creditor 
in a heritable security to complete his title thereto by a writ of ac- 
knowledgment by the person duly infeft of whom the security was 
held; but further provisions were rendered necessary by section 117 
of the Consolidation Act, which made heritable securities movable 
as regards the creditor’s succession, unless executors were expressly 
excluded. The present section accordingly extends the use of the 
writ of acknowledgment to the case of any person who has acquired 
right to a heritable security under a testamentary or mortis causa 
deed or writing. Under sections 126 and 127 of the Consolidation 
Act the heir or such other person has the option of making up his 
title by means of a notarial instrument. 


(b) Printed ante, p. 246. 


(c) From the mode in which the present section is substituted 
for the original section, it results that its provisions are retrospec- 
tive, drawing back to 3lst December 1868, the date of the com- 
mencement of the Consolidation Act. 


(d) As to the variety of deeds included by the words “ heritable 
security,” see the interpretation clause of the Consolidation Act. 
(section 3, paragraph 7), ante, p. 6. Section 30 of the Con- 
veyancing Act, by providing that titles may be completed to real 
burdens upon land in the same manner as to heritable securities 
constituted by infeftment*in favour of the creditor, renders the 
present enactment applicable to real burdens, securities by way of 
ground annual being, however, still heritable as regards succession. 


(e) The words ‘as aforesaid” refer to the preceding sections of 
the Consolidation Act. 


_ (f) As to the exclusion of executors, see section 117 of the 
Consolidation Act, ante, p. 221. 


(g) As to testamentary or mortis causa deeds or writings, see 
section 20 of the Consolidation Act, ante, p. 63. 


(h) There must. be no real deviation from the form here pre- 
scribed. 
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(c) That is to say, annexed to the Consolidation <Act. 
schedule is printed, ante, p. 246. 


The 


(k) That is to say, 3lst December 1868, “this Act” being the 
Consolidation Act. 


(2) That is to say, either the heir-at-law or the heir entitled to 
succeed under the destination contained in the heritable security. 


(m) With warrant of registration thereon; see section 33 of the 
Conveyancing Act, ante, p. 372. 


(n) The debtor himself will be the superior in the case of the 
heritable security having expressed the bolding to be only de me. 
In all other cases the superior here referred to will be the imme- 
diate superior of the debtor. 


64. Section 127 of last-recited Act repealed.— 
Executor nominate or disponee mortis causa may com- 
plete title by notarial imstrument (a).—Section one 
hundred and twenty-seven (b) of the last-recited Act 
(c) is hereby repealed, and in place thereof the follow- 


ing words shall be deemed and be taken to be the one | 


hundred and twenty-seventh section of the last-recited 
Act, and the last-recited Act shall be read and con- 
strued as if the one hundred and twenty-seventh sec- 
tion thereof had been originally expressed in the fol- 
lowing words (d), viz. :— 

Upon the death of any creditor in right of an herit- 
able security (e) constituted by infeftment as aforesaid 
(f), from which executors shall not have been ex- 
cluded (g), and who shall die leaving a testamentary 
or mortis causa deed or writing (h) naming executors, 
or disponing or bequeathing his moveable estate, or 
disponing or bequeathing the security, it shall be com- 
petent for the executors, duly confirmed, or for the 
disponees, or for the legatees, as the case may be, to 
complete a title thereto by expeding and recording (2) 
in the appropriate register of sasines an instrument 
under the hand of a notary public, in the form or as 
nearly as may be (ft) in the form of Schedule KK. 
hereto annexed (7); and when such executors or dis- 
ponees, or legatees, being more than one, shall not be 
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entitled to such security wholly for their own bene- 
ficial interest, it shall be competent to take such 
notarial instrument in favour of such executors or 
disponees or legatees, and the survivors and survivor 
of them, unless such a destination be expressly ex- 
cluded by the terms of the deed or writing ; and where 
any creditor has died or shall die before the commence- 
ment of this Act (c), in right of such an heritable 
security, and leaving a mortis causa conveyance 
thereof, or of his heritable estate generally (m), or 
where any creditor shall die thereafter in right of such 
an heritable security from which executors shall have 
been excluded and leaving such a mortis causa convey- 
ance, or a testamentary deed or writing within the 
meaning of the twentieth section (7) of this Act (c), it 
shall be competent to the grantee or legatee under 
such mortis causa conveyance or testamentary deed or 
writing to complete a title to the security by notarial 
instrument as aforesaid ; and on such instrument being 
so recorded, the executors, disponees, legatees, or 
grantees, as the case may be, in whose favour such in- 
strument has been expede, shall be vested with the 
full right of the creditor in such security, and shall be 
held to be entered with the superior in like manner 


and to the same effect as the original creditor him- 
self (0). 


(a) The object of this section is to substitute for section 127 
of the Consolidation Act, relating to the completion of titles to 
heritable securities by means of notarial instruments, an amended 
section, to be read and construed as if it had originally been section 
127 of the Consolidation Act. 

The amendment consists merely in the correction of a few verbal 
inaccuracies occurring near the beginning of the section. The 
original clause ran thus:—‘‘who shall die leaving a testamentary 
‘‘ or mortis causa deed or writing naming executors, or disponing or 
“ bequeathing his moveable estate ¢o disponees, or disponing or be- 
‘“queathing the security to legatees, it shall be competent for the 
‘executors or disponees duly confirmed, or for the legatees, as the 
“case may be, to complete,” &. The present amended section, by 
transposing the words ‘duly confirmed,’”’ makes them applicable 
only to executors, and thus enables disponees to complete a. title 
without the necessity of confirmation, which they may not be legally 
entitled to obtain. 
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By 8 and 9 Vict. c. 31, sec. 4, which took effect from and after 
Ist October 1845, it was made competent for general disponees of a 
creditor in a heritable security to complete a title thereto by means 
of a notarial instrument; but further provision was rendered neces- 
sary by section 117 of the Consolidation Act, which made heritable 
securities moveable as regards the creditor’s succession, unless exe- 
cutors were expressly excluded. The notarial instrument is accord- 
ingly made applicable by the present section to the case of executors 
or other persons acquiring right under a testamentary writing to the 
heritable security. 


(b) Printed ante, p. 250. 
(c) Viz., the Consolidation Act. 


(d) From the mode in which the present section is substituted 
for the original section, it results that its provisions are retrospective, 
drawing back to 3lst December 1868, the date of the commencement 
of the Consolidation Act. 


(e) As to the variety of deeds included by the words “ heritable 
security,” see the interpretation clause of the Consolidation Act 
(section 3, paragraph 10), ante, p. 7. Section 30 of the Convey- 
ancing Act, by providing that titles may be completed to real bur- 
dens upon land in the same manner as to heritable securities con- 
stituted by infeftment in favour of the creditor, renders the present 
enactment. applicable to real burdens, securities by way of ground 
annual being, however, still heritable as regards succession. 


(f) The words ‘‘as aforesaid” refer to previous sections of the 
Consolidation Act. 


(g) As to the exclusion of executors, see section 117 of the Con- 
solidation Act, ante, p. 221. 


(h) As to testamentary or mortis causa deeds or writings, see 
section 20 of the Consolidation Act, ante, p. 63. 


(7) With warrant of registration thereon; see section 33 of the 
Conveyancing Act, ante, p. 372. 


(k) There must be no real deviation from the form here pre- 
scribed. 


(1) That is to say, annexed to the Consolidation Act. The sche- 
dule is printed ante, p. 250. 


m) Such conveyance must be capable of conveying heritage 
according to the law which existed prior to 31st December 1868, as 
section 20 of the Consolidation Act allowing heritage to be be- 
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queathed in the same way as moveables does not apply to settle- 
ments executed by persons who had died before that date. 


(n) Printed ante, p. 63, 


(0) The debtor himself will be the superior in the case of the 
heritable security having expressed the holding to be only de me. 
In all other cases the superior here referred to will be the immediate 
superior of the debtor. 


65. Section 129 of last-recited Act repealed.—Ad- 
yudgers may complete ther title by recording abbreviate 
or extract decree of adjudication (a).—Section one 
hundred and twenty-nine (b) of the last-recited Act (c) 
is hereby repealed, and in place thereof the following 
words shall be deemed and be taken to be the one 
hundred and twenty-ninth section of the last-recited 
Act, and the last-recited Act shall be read and con- 
strued as if the one hundred and twenty-ninth section 
thereof had been originally expressed in the following 
words (d), viz. :— 

In all cases of adjudication, whether for debt or in 
implement, or of constitution and adjudication whether 
for debt or in implement, in which the adjudger has 
obtained a decree of adjudication or of constitution 
and adjudication in the manner and to the effect pro- 
vided by this Act (e), or in cases of declarator and 
adjudication, where the subjects contained in any such 
decree are heritable securities (f), it shall be compe- 
tent for the adjudger to complete his title to such 
securities by recording (g) either the abbreviate of 
adjudication (h) or an extract of such decree in the 
appropriate register of sasines, in either of which cases 
he shall be in the same position as if an assignation of 
such heritable securities had been granted in his favour 
by the ancestor or person or creditor in trust or 
otherwise, and whether in life or deceased, whose estate 
is adjudged, and as if such assignation had been duly 
recorded in the appropriate register of sasines at the 
date of so recording such abbreviate or such extract 
decree (1). 
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(a) The object of this section is to substitute for section 129 of 
the Consolidation Act, relating to the completion of titles of ad- 
judgers of heritable securities, an amended section, to be read and 
construed as if it had originally been section 129 of the Consolida- 
tion Act. 

The amendment consists in including cases of declarator and 
adjudication (the proper procedure against a creditor holding a 
heritable security truly in trust), and in giving to a recorded abbre- 
viate of adjudication the same effect as is given to a recorded 
extract decree. The original clause provided that the recording of 
an abbreviate should have the same effect as if at the date thereof 
the adjudger had been entered and infeft on a charter of adjudi- 
cation. 

With these alterations the present section consolidates the pro- 
visions of 8 and 9 Vict. c. 31, sec. 8, which took effect from and 
after Ist October 1845, authorizing the recording of an abbreviate ; 
and 21 and 22 Vict. c. 76, sec. 27, which took effect from and after 
Ist October 1858, authorizing the recording of an extract decree of 
adjudication. 


(6) Printed ante, p. 253. 


(c) Viz., the Consolidation Act. 


(d) From the mode in which the present section is substituted 
for the original section, it results that its provisions are retrospec- 
tive, drawing back to 3lst December 1868, the date of the com- 
mencement of the Consolidation Act. 


(ce) Viz., by sections 59, 60, 61, and 62 (as amended) of the 
Consolidation Act, ante, p. 137 et seg. and p. 418. 


(f) As to the variety of deeds included by the words “ heritable 
securities,” see the interpretation clause of the Consolidation 
Act (section 3, paragraph 10), ante, p. 7. Section 30 of the Con- 
veyancing Act, by providing that titles may be completed to real 
burdens upon land in the same manner as to heritable securities 
constituted by infeftment in favour of the creditor, renders the 


present enactment applicable to real burdens. 


(g) With warrant of registration thereon ; see section 33 of the 
Conveyancing Act, ante, p. 872. 


(h) An abbreviate of adjudication is an abridgment of the decree 
required by the Act 1661, c. 31, to be signed by the extractor and 
recorded in the register of abbreviates of adjudications within sixty 
days of its date. 


-(¢) This enactment appears applicable to all cases, whether the 
person whose right to the security has been adjudged was infeft or 
not. If, however, it should be doubted whether the section contem- 
plates the case of such person not being infeft, the decree may be 
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regarded as equivalent to an assignation of an unrecorded convey- 
ance, and the title accordingly completed by means of a notarial 
instrument expede under section 23 of the Consolidated Act, ante, 
p. 76. 


66. Schedules to be part of Act (a).—The schedules 
annexed to this Act, and the directions therein con- 
tained, and notes thereto appended, shall have the 


same effect as if they were contained in the body of 
this Act. 


(a) The object of this section is to give statutory effect to the 
directions and notes contained in the schedules. The section does 
not necessarily make the use of the forms imperative; see note (m) 
to section 41, ante, p. 385. But it renders very inexpedient any 
deviation from the forms provided in the schedules. 


67. Repeal of Acts, &c. (a).—All statutes, laws, 
and usages at variance with any of the provisions of 
this Act are hereby repealed. 


(a) The object of this section is to prevent effect being denied 
to any of the provisions of the Act, on the technical ground that 
there is no express repeal of a statute or usage at variance with 
such provisions. Thus, although the form of testing clause given 
by the schedules to the Consolidation Act to notarial instruments is 
a statutory requisite, the use of the new mode of attestation intro- 
duced by section 38 of the Conveyancing Act is clearly rendered 
competent by the present section. 


68. Saving clause (a).—Nothing herein contained 
shall affect any action now in dependence, or that 


shall be instituted before the commencement of this 
Act (0). 


(a) The object of this section is to prevent any of the provisions 
of the Act, especially those which are retrospective, being pleaded in 
actions raised before the commencement of the Act. 


(b) Viz., Ist October 1874. 


SCHEDULES REFERRED TO. 


SCHEDULES. 

SCHEDULE A. Printed ante, p. 312. 
SCHEDULE B. Printed ante, p. 322. 
SCHEDULE C. Printed ante, p. 328. 
SCHEDULE D. Printed ante, p. 331. 
SCHEDULE E. Printed ante, p. 336. 
SCHEDULE F. Printed ante, p. 347. 
SCHEDULE G. Printed ante, p. 349. 
SCHEDULE H. Printed ante, p. 372. 
SCHEDULE I. Printed ante, p. 385. 
SCHEDULE J. Printed ante, p. 387. 
SCHEDULE K. Printed ante, p. 395. 
SCHEDULE L. No. 1. Printed ante, p. 397. 

No. 2. Printed ante, p. 399. 


SCHEDULE M. Printed ante, p. 401. 
SCHEDULE N. Printed ante, p. 406. 
SCHEDULE O. Printed ante, p. 417. 


20 & 21 VICTORLA) REGINA, 
CAP, XXXVI. 


An Act to provide for the Registration of Long Leases 
(a) mm Scotland, and Assignations thereof (b).— 
[10th August 1857 (c). | 


[“The Registration of Leases (Scotland) Act, 1857.”] 


(a2) Although the Act does not expressly mention sub-leases, it 
is thought that a sub-lease, by a party in tctulo to grant it, must be 
held as comprehended in the general word “lease.” This view is 
sanctioned by the general usage following upon the Act, quite as 
many sub-leases as leases having been registered under the provi- 
sions of the Act. 


(6) The main object of this Act is to place long leases as far as 
possible on the same footing as other land rights. With this view, 
the Act authorizes long leases, and assignations, &c., thereof, to be 
recorded in the registers of sasines appropriate to other land rights, 
and renders such recording equivalent to possession under the lease. 
The Act thus remedies the great inconvenience which was found to 
arise from the want of any means of making the tenant’s interest 
under a long lease an effectual security to creditors, without a mani- 
fest change of possession. 


(c) The Act took effect from and after the date of its passing. 


Br it enacted by the Queen’s most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the 
same, as follows: 


1. Long leases, and assignations thereof, registerable 
im Register of Sasines.—From and after the passing of 
this Act (a), it shall be lawful to record in the General 
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Register of Sasines in Scotland, or in the particular register of 
sasines for the district in which the lands and heritages leased are situ- 
ated (b), probative (c) leases (d), whether executed be- 
fore or after the passing of this Act, for a period of 
thirty-one years, and for any greater number of years 
that shall be stipulated (e), of lands and heritages in 
Scotland other than lands and heritages (f) held by 
burgage tenure, and to record in the several burgh 
registers of sasines probative (c) leases (d) for the 
period foresaid (e) of lands and heritages within the 
burgh for which such register is kept, and (f) held by 
burgage tenure, and to record respectively in the regis- 
ter in which any such lease as aforesaid shall have been 
registered the assignations, and assignations in security 
of such lease, and translations thereof, all herein-after 
mentioned (q). 


(a) Viz., 10th August 1857. 


(b) Under the Lands Registers Act of 1868 (printed post), the 
whole particular registers of sasines are abolished, and there is now 
only one register, writs requiring to be recorded in the division 
thereof applicable to the county in which the lands and heritages 
are situated. 


(c) As to the formalities of execution now required to make a 
writ probative, see section 38 of the Conveyancing Act, ante, p. 378. 

An improbative lease, though validated vez interventw so as to 
form a binding contract as against both landlord and tenant, does 
not appear to come within the provisions of this Act. 


(d) Under section 18, which relates to leases granted after the 
date of the Act, of lands not held burgage, the name of the lands of 
which the subjects let consist or form a part must be set forth in the 
lease ; and the extent of the subjects let, unless mines or minerals, 
must be set forth, and must not exceed fifty acres. 

As to sub-leases, see note (a), ante, p. 432. 


(e) Under section 17, leases containing an obligation upon the 
granter to renew the same from time to time at fixed periods, or 
upon the termination of a life or lives, or otherwise, are to be deemed 
leases within the meaning of the Act, and registerable as such, pro- 
vided such leases shall by the terms of such obligation be renewable 
from time to time so as to endure for a period of thirty-one years or 
upwards. 

2D 
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(f) Here read as inserted the words ‘‘ which prior to 1st Octo- 
ber 1874 were.” Section 25 of the Conveyancing Act, ante, p. 
359, abolishes the distinction between estates in land held burgage 
and estates in land held feu, but directs that writs affecting land 
which immediately prior to the commencement of that Act was held 
burgage shall still be recorded in the burgh register of sasines. 


(g) One object of this clause was to obviate the necessity of 
searches in both the general and the particular register of sasines. 
The Land Registers Act of 1868 has, however, rendered this super- 
fluous; see note (b) supra. 


2. Recorded leases effectual against singular suc- 
cessors in the lands let.—Leases registerable under this 
Act (a), and valid and binding as in a question with the 
granters thereof (b), which shall have been duly re- 
corded, as herein (c) provided, at or subsequent to the 
date of entry therein stipulated, shall, by virtue of 
such registration, be effectual against any singular suc- 
cessor in the lands and heritages thereby let, whose 
infeftment is posterior in date to the date of such 
registration: Provided always, that, except for the 
purposes of this Act, it shall not be necessary to record 
any such lease as aforesaid, but that all such leases 
which would, under the existing law prior to the 
passing of this Act, have been valid and effectual 
against any such singular successor as aforesaid, shall, 
though not recorded, be valid and effectual against 
such singular successor, as well as against the granters 
of the said leases (d). 


(a) As to what leases are registerable, see sections 1,17, and 18. 


(b) The following leases, being valid and binding as in a ques- 
tion with the granters thereof, are by this enactment made effectual 
against singular successors, provided they are registerable under the 
Act and have been duly recorded, although they would not, under 
the Act 1449, c. 18, be effectual against such successors, viz., (1) 
leases on which no possession has followed, (2) leases of indefinite 
duration, not less than thirty-one years, (3) leases in perpetuity, 
(4) leases in which the rent is elusory, (5) leases in which services 
take the place of rent, and (6) leases in payment and security of debt. 


(c) See section 15, post, p. 452. 
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(d) Under this proviso, a lessee, who has obtained lawful posses- 
sion under a lease effectual at common law, appears to be secured 
against a lessee, who has recorded his lease after the date at which 
such possession has been obtained. 


3. Assignations of recorded leases—When any 
such lease as aforesaid (a) shall have been recorded as 
herein (b) provided, it shall be lawful for the party in 
right of such lease (c), and whose right is recorded in 
terms of this Act (d), but in accordance always with 
the conditions and stipulations of such lease, and not 
otherwise (e), to assign the same, in whole or in part, 
by assignation, in the form as nearly as may be (/) of 
the Schedule (A.) to this Act annexed ; and the record- 
ing of such assignation shall fully and effectually vest 
the assignee with the right of the granter thereof in 
and to such lease to the extent assigned (g): Provided 
always, that such assignation shall be without preju- 
dice to the right of hypothec, or other rights of the 


landlord. 


(a) Viz., in section 1, ante, p. 432. 
(b) Viz., in section 15, post, p. 452. 


(c) Viz., either the original lessee or the party deriving right 
from him, such lease and right thereto being recorded. 


(d) An assignee thus cannot grant a registerable assignation till 
he has recorded his own assignation. 


(e) It is thus unnecessary in an assignation to set forth or refer 
to the conditions and stipulations contained in the lease; the 
assignee has no higher right than the cedent. 


(f) There should be no actual deviation from the form here 
provided. 


(g) Under section 16, post, p. 453, the registration of an assigna- 
tion completes the right, to the effect of establishing a preference 
as effectually as if the assignee had entered into possession at the 
date of registration. 
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SCHEDULE (A.) 
Form oF ASSIGNATION OF LEASE. 


I, A.B., [designation, | in consideration of the sum 
of now paid to me [or otherwise, as the case 
may be], assign to C.D. [designation | (a) a lease, dated 

, and recorded in the Register of 
Sasines at , of date , granted by 
E.F. [designation] in my favour [or if not in assigner’s 
favour, name and design grantee], of (shortly mention 
subjects | in the parish of and county of 
fand (when the assigner is not the grantee in the lease) 
my title to which is recorded in the said register, of 
date ] (b), [but (where the lease is assigned in 
part only) in so far only as regards the following 
portion of the subjects leased; viz. (specify particu- 
larly the portion),| with entry as at [term of entry|. 
And [where sub-lease |I assign the rents from [term | (¢) ; 
and I grant warrandice; and I bind myself to free and 
relieve the said C.D. of all rents and burdens due to 
the landlord or others at and prior to the term of 
entry in respect of said lease; and I consent to regis- 
tration for preservation and execution (d). 
[ Testing clause in common form| (e). 

(a) Here insert any special destination that the assignee may 

desire, 


(b) It is not necessary to set forth the series of titles under 
which the assigner acquired right. 


(c) That is to say. where a sub-lease has been granted, the 
assigner of the original lease assigns the rents payable by the sub- 
lessee. 


(d) As to the import of the clauses in this schedule, see section 
20, post, p. 456. 


(e) As to the requisites of the testing clause, see section 38 of 
the Conveyancing Act, ante, p. 378. 


4. Assignations in Security.—lt shall be lawful for 
the party (a) in right of any such lease recorded as 
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aforesaid (6), and whose right thereto is recorded in 
terms of this Act, but in accordance always with the 
conditions and stipulations of such lease, and not 
otherwise (c), to assign the same, in whole or in part, 
in security for the payment of borrowed money, or of 
annuities, or of provisions to wives or children, or in 
security of cash credits or other legal debt or obliga- 
tion, in the form as near as may be (d) of the Schedule 
(B.) to this Act annexed; and the recording of such 
assignation in security shall complete the right there- 
under; and such assignation in security so recorded 
shall constitute a real security over such lease to the 
extent assigned (/). 


(a) Viz., either the original lessee or a party deriving right from 
him, such lease and right thereto being recorded. 


(0) As to recording, see sections 1 and 15, pp. 432 and 452 


(c) It is unnecessary in the bond and assignation in security to 
set forth or refer to the conditions and stipulations contained in the 
lease. 


(d) There should be no actual deviation from the form here 
provided. 


(e) Under section 16, the registration of an assignation in secu- 
rity completes the right, post, p. 453, to the effect of establishing a 
preference as effectually as if the assignee in security had entered 
into possession at the date of registration. 


(f) It seems competent to constitute a security, not merely in 
the mode provided by this section, but also, under section 3, by an 
assignation ex facie absolute, with a separate deed by the creditor 
acknowledging that the assignation is truly in security only; see 
opinion of Lord Justice-Clerk in Rodger v. Crawfords, 9th Nov. 
1867, 6 Macph. 24. 


SCHEDULE (B.) 
Form oF Bonp AND ASSIGNATION IN SECURITY. 


I, A.B., | designation] bind myself, my heirs and exe- 
cutors, without the necessity of discussing them in 
their order, to make payment, at the term of [date and 
place of payment], to C.D. [des¢gnation| or his heirs, 
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executors, or assignees (a), of the sum of : 
being money borrowed by me from him, [07 as a pro- 
vision to the said C.D., or of the yearly annuity of 

during his lifetime, as the case may be], with 
the interest of the said capital sum at the rate of 

per cent. per annum, payable by equal 
portions half-yearly at Whitsunday and Martinmas, 
beginning the first payment at - (0). And, in 
security of the personal obligation before written, I 
assign to the said C.D. and his foresaids, heritably but 
redeemably, as after mentioned, yet irredeemably in 
the event of a sale by virtue hereof, a lease of | shortly 


mention subjects leased| in the parish of and 
county of , Which lease was granted by #.F. 
[designation |, of date , and recorded [znsert 


register, with date of recording |, and | where cedent not the 
original lessee|, my title to which is registered therein 
[date of recording | (c); [but (where only a portion of the 
subjects are assigned) in so far only as regards the fol- 
lowing portion of the subjects leased; viz. (specify par- 
ticularly the portion)|, And I assign the rents; and I 
assion the writs; and I grant warrandice; and I re- 
serve power of redemption; and I oblige myself and 
my foresaids for the expenses of assigning and dis- 
charging this security; and, on default of payment, | 
grant power of sale; and I consent to registration for 
preservation and execution (d). 


[ Testing clause (e). | 


(a) Under section 117 of the Consolidation Act, ante, p. 221, the 
ereditor’s succession will be moveable, unless executors are expressly 
excluded. 


(b) The form of personal obligation here provided differs some- 
what from the usual style of a bond for money, and omits the 
obligation for payment of a penalty in the event of failure to pay 
principal and interest. The adoption of the usual style of personal 
obligation would probably not be incompetent, but the assignation 
following it must be in strict conformity to the schedule. 


~ 


(c) It is not necessary to set forth the series of titles under which 
the cedent acquired right. 
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(2) As to the import of the clauses in the schedule, see section 
20, post, p. 456. 

Where the security extends over house property or buildings, a 
clause should be inserted providing for the insurance of them against 


loss by fire. 


(e) As to the requisites of the testing clause, see section 38 of 
the Conveyancing Act, ante, p. 378. 


5. Where party presenting for registration not 
original lessee or assignee (a).—Where the party in 
right (6) of any such lease or assignation in security 
as aforesaid is not the original lessee in such lease, or 
the original assignee in such assignation in security, 
he shall, before presenting such lease or assignation 
‘in security for registration, expede an instrument, 
under the hand of a notary public, in the form or as 
nearly as may be (c) of Schedule (C.) to this Act an- 
nexed ; and the keeper of the register, on such notarial 
instrument being produced to him, but not otherwise, 
shall thereupon record such lease or assignation in 
security, together with the said instrument (d). 


(a) This section refers merely to leases and assignations in 
security which have not been recorded. 


(b) As heir, assignee, or general disponee. 


(c) There should be no actual deviation from the form here pro- 
vided. 


(d) A warrant of registration requires to be written on the lease 
or assignation in security, and the notarial instrument to be docqueted 
with reference thereto. 


SCHEDULE (C.) 


Forms oF NoTARIAL INSTRUMENTS IN FAVOUR OF A 
Party Not THE ORIGINAL GRANTEE. 


No. 1.—Case of Lease. 


Be it known, That by lease, dated AB. | 
[designation] let to C.D. [designation] that piece of 
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ground [or as the case may be, shortly describing the 
property leased | in the parish of and county 
of , to which lease HF. [designation | has 
made up title by service (a) as eldest son ‘er as the case 
may be| and heir of the said C_D., dated | imsert date of 
ce before the [specify the Court before which the 
heir has been served |, and duly retoured to Chancery (b), [07,, 
as the case may be, as general disponee or assignee of 
the said C.D. in virtue of (here mention the writs or 
decreets instructing the right with the dates thereof, and, 
f recorded, the register, and date of reeording)*| (c) : 
Wherefore this instrument is taken by the said ELL. 
in the hands of G.H. [designation of notary public|, in 
terms of the Registration of Leases (Scotland) Act, 
1857. 
[ Testing Clause (d). | 


* Nors.—lIf the person in whose favour the in- 
strument is taken is not the heir or disponee 
of the original grantee, but of one who has 
acquired right to the lease or assignation in 
security, here specify shortly the series of 
titles by which the predecessor acquired the — 
right (e). 


(a) The service will, of course, be a general service. Service 
was never required to transmit the right to a lease; but it is here 
introduced for the purpose of showing on record the right of the 
heir or party deriving right from him. 


(d) As retours were abolished in the year 1847 (see section 27 
of the Consolidation Act, ante, p. 90), the words “duly retoured to 
Chancery” must be omitted, and the clause may run thus:—“as 
eldest son and nearest and lawful heir in general of the said C.D., 
conform to decree of general service obtained before the Sheriff of 


dated the day of , and recorded 
in Chancery on the day of 7) 


(c) The whole progress of titles must be set forth, so that there 
may appear on the record a complete statement of the mode by 
which the party expeding the instrument acquired right to the un- 
recorded lease or assignation in security. But it is not necessary to 
set forth assignations creating latent securities which have been re- 
deemed by a reconveyance—Rodger v. Crawfords, 9th Noy. 1867, 
6 Macph. 24. 
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(Z) As to the testing clause, see note (d), ante, p. 56. 


(e) Difficult questions may be raised as to the manner in which 
this direction is to be complied with, in the case of there having in- 
tervened an heir who has not obtained a decree of service, or an as- 
signee between two heirs; see Mowbray’s Hendry’s Styles, p. 338. 


SCHEDULE (G,) 
No. 2.—Case of Assignation in Security. 


Be it known, That by bond and assignation in 
security, of date C.D. { designation | assigned 
to J.K. | designation], in security of a sum of 
Lor as the case may be], a lease granted by A.B. [de- 
signation | of [ shortly describe the subjects leased], in the 
parish of and county of , Which lease 
is dated 
recording |, to which assignation in security LF. [ desig- 
nation | has acquired right as eldest son [or as the case 


may be}and heir of the said JK”, &c.[as inform No. 1.] 


6. Translation of Assignations in Security. —Credi- 
tor’s entry to possession in default of payment.—All 
such assignations in security as aforesaid (a) shall, when 


recorded, be transferable, in whole or in part, by trans-' 


lation, in the form as nearly as may be (b) of the Sche- 
dule (D.) to this Act annexed; and the recording (c) 
of such translation shall fully and effectually vest the 
party in whose favour it was granted with the right 
of the granter thereof in such assignation in security 
to the extent assigned; and the creditor or party in 
right. of such assignation in security, without prejudice 
to the exercise of any power of sale therein contained 
(d), shall be entitled, in default of payment of the 
capital sum for which such assignation in security has 
been granted, or of a term’s interest thereof, or of a 
term’s annuity, for six months after such capital sum 
or term’s interest or annuity shall have fallen due, to 
apply to the Sheriff for a warrant to enter on posses- 


, and recorded [ register, and date of| 
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sion of the lands and heritages leased ; and the Sheriff, 
after intimation to the lessee for the time being, and 
to the landlord, shall, if he see cause, grant such war- 
rant, which shall be a sufficient title for such creditor 
or party to enter into possession of such lands and 
heritages, and to uplift the rents from any subtenants 
therein, and to sub-let the same, as freely and to the 
like effect as the lessee might have done: Provided 
always, that no such creditor or party, unless and until 
he enter into possession as aforesaid, shall be personally 
liable to the landlord in any of the obligations and 
prestations of the lease. 


(a) Viz., in section 4, ante, p. 436. 


A @) There should be no actual deviation from the form here pro- 
vided. 


_ (c) With warrant of registration thereon; see note (d) to sec- 
tion 15, post, p. 452. 


(d) As to the exercise of the power of sale, see note (b) to sec- 
tion 20, post, p. 457. 


SCHEDULE (D.) 
Form oF TRANSLATION OF ASSIGNATION IN SECURITY. 


I, A.B., | designation], in consideration of the sum 
of now paid to me [or as the case may be\, 
assign and transfer to C.D. [designation | (a), a bond and 
assignation in security for the principal sum of 
| or as the case may be|, granted by EF. [designation | 
in my favour, [or, if not in granter’s favour, name and 
design the party in whose favour granted|, dated 

and recorded | register and date of record- 
ing| of and over a lease granted by G.H. [desig- 
nation | of | shortly describe subjects leased |, in the parish 


of , and county of , which lease is 
dated , and is recorded in the said regis- 
ter of date [and (¢f the granter is not the 


assignee in said bond) my title to which bond and 
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assignation in security is recorded in said register 
[date of recording (b)|, [but (where the translation is 
partial) only to the extent of (insert swm), and to the 
effect of giving pari passu preference (c) to the said C.D. 
over the said lease with me, my heirs and assigns, as 
regards the remainder of the said principal sum and 
corresponding interest |, with the interest from [date |. 
[ Testing clause (d). | 


(a) Here insert such destination as C.D. may desire. Under 
section 117 of the Consolidation Act, ante, p. 221, his succession 
will be moveable, unless executors are expressly excluded. 


(6) It is not necessary to set forth the series of titles under 
which the granter acquired right. 


(c) It is, of course, quite competent to make the part which is 
assigned preferable to the remaining part of the sum, or to postpone 
it, as may be arranged. 


(d) As to the requisites of the testing clause, see section 38 of 
the Conveyancing Act, ante, p. 378. 


7. Heir may complete title by writ of acknowledg- 
ment.—It shall be competent for the heir of any party 
who shall have died vested in right of any such lease 
or assignation in security, recorded as aforesaid (a), to 
make up his title thereto by a writ of acknowledg- 
ment from the proprietor infeft in the lands and heri- 
tages leased by such lease, or from the party appearing 
on the register as in absolute right of such lease of or 
over which such assignation in security has been 
granted, respectively, in the form as nearly as may 
be (b) of the Schedule (E.) to this Act annexed; and 
the recording (c) of such writ in the register in which 
such lease or assignation in security is registered (d) 
shall complete the title of such heir to such lease or 
assignation in security aforesaid: Provided always, 
that no defect in the title of the proprietor or party 
granter of such writ shall affect the right or title of 
such heir (e). 


(a) Viz., in sections 1, 4, and 5. 
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(6) There should be no actual deviation from the form here pro- 
vided. 


(c) With warrant of registration thereon; see note (5) to sec- 
tion 15, post, p. 453. 


(2) See notes (b) and (9) to section 1, ante, pp. £33 and 434. 


(e) This provision does not protect the heir against the conse- 
quences of defective right in the granter of the writ of acknowledg- 
ment, but only against defects in his title. The writ of acknow- 
ledgment, however, is required, not for the purpose of vesting a right 
in the heir, but merely for the purpose of completing his title, as at 
common law the heir succeeds to a lease without the necessity of 
any procedure, form, or deed. 


SCHEDULE (E.) 


Form or Writs or ACKNOWLEDGMENT. 
No. 1.—Acknowledgment of Heir in Lease. 


I, A.B., [designation], proprietor infeft in the lands 
of C., by infeftment (a) recorded [register, and date of 
recording |, acknowledge D.E., [ designation |, as [specify 
relationship |, and heir of the deceased F.G., [ designa- 
tion |, to be in right of a lease granted by ELJ. [ desig- 
nation | of [shortly mention subjects] in the parish of 

and county of , being a por- 
tion of the said lands of C., which lease is dated 

and recorded | vegister, and date of record- 
img], and [where the deceased not the orginal lessee | 
the title of the said F.G. being recorded in the said 
register of date b). 


[ Testing clause (c). | 


(a) It is well to specify the deed or instrument, the recording of 
which operated the infeftment. 


(5) It is not necessary to set forth the series of titles under 
which he acquired right. 


(c) As to the requisites of the testing. clause, see section 38 of 
the Conveyancing Act, ante, p. 378. 
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No, 2.—Acknowledgment of Heir of Creditor in 
Assignation in Security. 


I, A.B., [designation], being in right of a Tease | 
granted by C.D. | designation | of [shortly specify sub- 
jects] i in the parish of and county of 
which lease is dated , and recorded [7 egister, 
and date of recording] and ‘where granter not the 
lessee named in the lease| my title to hich is recorded 
in said register [date of recording | (a), acknowledge 
EF. [ designation’ as | specify relationshep | and heir of 
the deceased GLH. [designation], to be in right of a 
bond and assignation in security for the sum ae 
[or as the case may be| granted by LK. | designation | 
over said lease, which bond and assignation in security 
is dated and recorded in the said register on 
[ date}, and [where the deceased not the original creditor | 
the title of the said GH. to which bond and assigna- 
tion in security is recorded in the said register on 
[ date] (a). 

[ Testing clause (0). ] 


(a) It is not necessary to set forth the series of titles under 
which he acquired right. 


(b) As to the requisites of the testing clause, see section 38 of 
the Conveyancing Act, ante, p. 378. 


8. Heir or Disponee may complete Title by record- 
ing Notarial Instrument.—It shall be competent to the 
heir who shall have been served by general or special 
service (a), or to the general disponee of any party 
who shall have died fully vested (b) in right of any 
such lease or assignation in security, recorded as afore- 
said (c), to expede a notarial instrument in the form 
as nearly as may be (d) of the Schedule (F.) to this 
Act annexed; and the recording (e) of such instru- 
ment in the register in which anti lease is recorded 
(f) shall complete the title of such heir or disponee to 
such lease or assignation in security. 
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(a) The service ought in all cases to be a general service, a 
special service being appropriate only to feudal subjects. The 
reference to a special service is a mistake, which may be explained 
in the following way :—Under the law prior to the Service of Heirs 
Act of 1847 a special service implied a general service in the same 
character, so that, had the law not been altered by that Act, a 
special service, obtained for the purpose of completing a title to 
feudal subjects, might have been used for the further purpose of 
completing a title to leasehold subjects under the present section. 
The framers of the present Act seem, however, to have overlooked a 
provision of the Act of 1847, re-enacted by section 47 of the Con- 
solidation Act, to the effect that no special service shall imply a 
general service to the deceased in the same character, except as to 
the particular lands embraced in the service. When the Act was 
first passed, great difficulties were expressed as to the competency 
of service in the case of leasehold subjects; see Shaw’s edition of 
Bell’s Com., ii. 901; Hunter on Landlord and Tenant, 4th edition, 
p. 515; and Journal of Jurisprudence, ii. 233. The only solution 
of these difficulties is, that service was required by the Act, not for 
the purpose of vesting a right in the heir, but merely for the pur- 
pose of completing his title, and that through the inadvertence 
above mentioned, the framers of the Act contemplated tbe possi- 
bility of a special service being occasionally used. 


(b) If the heir of the person last vested has died without com- 
pleting his title, he may be passed over by the next heir, who may 
serve himself heir to the person last vested. 


(c) As to recording, see sections 1 and 15, p. 4382 and 452. 


(d) There should be no actual deviation from the form here 
provided; but as the schedule is applicable to a considerable 
number of different cases, a good deal of latitude must be allowed 
in adapting it to each. 


(e) With warrant of registration thereon; see note (2) to section 
15, post, p. 453. 


(f) See notes (b) and (g) to section 1, ante, pp. 483 and 484. 


SCHEDULE (F.) 


Form or NorartaL INSTRUMENT LN FAVOUR OF HEIR IN 
RECORDED LEASE OR ASSIGNATION IN SECURITY, OR 
oF TRUSTEE ON SEQUESTRATED Estate. 

No, 1.—Case of Lease (a). 
Be it known, That by lease dated *. 

A.B, [designation | let to C.D. [designation | that piece 


SCHEDULE (F.) No. 1. AAT 


of ground [or as the case may be, shortly describing the 
property leased], in the parish of and 
county of , which lease is recorded [ register, 
and date of recording], and to which E.F. [designation 

has made up title by service as [specify relationship |, 
and heir of the said C.D., dated the [insert date of 
service}, before the [specify the Court before which the 
heir has been served], and duly retoured to Chancery (b), [ 07", 
as the case may be], as general disponee of the said 
C.D., [or as heir (07 general disponee) of L.M, (c) in 
an assignation by the said C.D. of date (d), 
or as trustee confirmed on the sequestrated estate of 
the said C.D. (e), in virtue of (here mention the writs 
or decreets, instructing the rights, with the dates thereof, 
and if recorded, the register, and date of recording) 
(f)|. Whereupon this instrument is taken by the 
said E.F., in the hands of GH. [designation of notary 
public], in terms of the “ Registration of Leases (Scot- 
land) Act, 1857.” 

[ Testing clause (9). | 


(a) As to the various forms which this instrument may take, in 
order to be adapted to the various cases contemplated by the Act, 
reference is made to Mowbray’s Hendry’s Styles, p. 351 et seg. 


(b) As retours were abolished in the year 1847, (see section 27 
of the Consolidation Act, ante, p. 90), the words “ duly retoured to 
Chancery’ must be omitted, and the clause may run thus—‘“‘ as 
eldest son and nearest and lawful heir in general of the said C.D., 
conform to decree of general service obtained before the Sheriff of 

on the , and recorded in Chancery on 


the day of ce 


(c) That is to say, the grantee in the assignation. 


(d) See section 9, post, p. 448, as to the mode of completing the 
title where the assignee has died without recording his assignation. 


(e) See section 11, post, p. 449, as to the mode in which a trustee 
on a sequestrated estate requires to complete his title. 


(f) It does not seem necessary to deduce the title in its course 
from the original lessee to the party last fully vest in the lease, as 
that part of the progress is already shown on record, and may be 
ascertained on a reference to the last recorded writ. The “writs or 
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decreets instructing the rights”’ here required to be mentioned are 
those instructing the rights of the party expeding the instrument, 
who will sufficiently instruct his rights by deducing his title from 
the party last fully vest. 


(g) As to the testing clause, see note (d), ante, p. 56. 


SCHEDULE (F) 
No. 2.—Case of Assignation in Security (a). 


Be it known, That by bond and assignation in 
security, of date (b) CLD. [designation | 
assigned to JA. [designation | in security of a sum of 

[or as the case may bel, a lease granted 
by A.B. [designation | of [ shortly describe the subjects 
leased | in the parish of and county of 

, dated , and recorded 
[register, and date of recording], to which bond and 
assignation in security H.F’, [designation | has acquired 
right as [ specify relationship | and heir of the said IK. 
dec. [as in form No. 1.] 


(a) As to the variations required to adapt this form to the 
various cases contemplated by the Act, reference is made to Mow- 
bray’s Hendry’s Styles, p. 373 et seg. 


(>) The date of recording should also be mentioned, although it 
is not required by the schedule, 


9. Where assignee has died without recording as- 
signation, mode of making up title—Where any assig- 
nation, assignation in security, or translation granted 
in pursuance of this Act shall not have been registered 
as aforesaid in the lifetime of the grantee in such writ 
respectively, it shall be competent to the heir or 
general disponee of such grantee to make up his title 
by expeding an instrument under the hand of a notar 
public in the form, as nearly as may be, of the Sche- 
dule (F.) to this Act annexed (a); and the keéper of 
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the register, on such notarial instrument being pre- 
sented to him, but not otherwise, shall thereupon 
record such assignation, assignation in security, or 
translation, together with the said instrument (0). 


(a) The schedule is printed ante, pp. 446 and 448. 


(b) A warrant of registration requires to be written on the 
assignation, assignation in security, or translation, as the case may 
be, and the notarial instrument to be docqueted with reference 
thereto. 


10. Adjudgers to complete right by recording ab- 
breviate.—When an adjudication (a) of any such lease 
or assionation in security recorded as aforesaid shall 
have been obtained against the party vested in the 
right thereof respectively, or against the heir of such 
party, the recording (b) of the abbreviate of adjudica- 
tion in the register in which the lease is recorded (c) 
shall complete the right of the adjudger to such lease 


or assignation in security. 


a) As to adjudications generally, see sections 59. 60, 61, 62, 
and 129 of the Consolidation Act, ante, p. 137 et seg. and p. 253, as 
amended by sections 62 and 65 of the Conveyancng Act, ante, 
pp. 418 and 428. 


& With warrant of registration; see note (b) to section 15, post, 
p- 453. 


(c) See notes (b) and (g) to section 1, ante, pp. 433 and 434, 


11. Trustees on sequestrated estate may be entered 
on register.—It shall be lawful for the trustee on the 
sequestrated estate of any party in right of any such 
lease or assignation in security as aforesaid to expede 
a notarial instrument in the form as nearly as may be 
of the Schedule (F.) to this Act annexed (a); and the 
recording (b) of such instrument in the register in 
which such lease is recorded (c) shall complete the right 
of such trustee to such lease or assignation in security. 


(a) Printed ante, pp. 446 and 448. 
25 
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(b) With warrant of registration thereon; see note (b) to 
section 15, post, p. 453. 


(c) See notes (b) and (g) to section 1, ante, pp. 433 and 434. 


12. Preferences regulated by date of recording 
transfer.—All such leases (a) executed after the passing 
of this Act (>), and all assignations, assignations in 
security of any such lease recorded as aforesaid, and 
translations thereof, and all adjudications of such 
leases recorded as aforesaid, or assignations in security, 
shall in competition be preferable according to their 
dates of recording (c). 


(a) See section 1, ante, p. 432. 
(b) Viz., 10th August 1857. 


(c) The object of this section seems to be to regulate the pre- 
ferences of recorded rights inter se ; while their preference in com- 
petition with other rights is regulated by section 16, post, p. 453. 


18. Renunciations and discharges to be recorded.— 
On the production to the keeper of the register of a 
renunciation of any such lease as aforesaid (a) recorded 
therein, or of a discharge of any such assigmation in 
security as aforesaid (b) therein recorded, by or on 
behalf of the party appearing on the register as in 
right of such lease or assignation in security (c), which 
renunciation or discharge may be (d) in the form of 
Schedules (G.) and (H.) respectively to this Act 
annexed, and may be endorsed (e) on such lease or 
assignation in security, he shall forthwith duly record 


the same (/). 


(a) Viz., in section 1, ante. p. 432. 


(b) Viz., in section 4, ante, p. 436. } 


(c) If the party in right of the lease does not appear on the 
register as in such right, he must either complete his own title 
before executing a renunciation, or else’ get the person who appears 
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on the register as in right of the lease to execute the renunciation, 
to which he himself should be a consenting party. 


(d) The use of the forms given in the schedule is not imperative. 


(e) It is left optional to endorse the renunciation or discharge 
on the lease or assignation in security, or to make use of a separate 
deed. 


(7) The renunciation or discharge must have a warrant of regis- 
tration endorsed thereon ; see note (0) to section 15, post, p. 453. 


SCHEDULE (G.) 
RENUNCIATION OF LEASE. 


I, A.B. [designation] renounce as from the term 
of in favour of C_D. | designation | a lease 
granted by the said C'D. [or as the case may be] of 
| shortly set forth subjects | in the parish of and 
county of , which lease is dated and 
recorded [veqister, and date of recording], and | where 
the party renouncing not the original lessee| my title to 
vshich is recorded in the said register on [| date |. 


[ Testing clause (a) |. 


(a) As to the requisites of the testing clause, see section 38 of 
the Conveyancing Act, ante, p. 378. 


SCHEDULE (H.) 


Form or DiscHARGE OF Bonp AND ASSIGNATION IN 
SECURITY. 


I, A.B. [designation, | in consideration of the sum 
of now paid to me by C.D. | designation, | 
discharge a bond and assignation in security for the 
sum of , granted by the said C.D. in my 
‘favour [or as the case may be* , and which is dated 

and recorded in the [register, and date of 
recording |; and I declare to be disburdened thereof a 
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lease granted by H.F, [designation] of [shortly mention 
subjects leased | in the parish of and county 
of , which lease is dated and 
recorded [ register, and date of recording |. 


[ Testing clause (a) |. 


* Nore.—If granter not original creditor, here state 
his title, and date of recording the same (0). 


(a) As to the requisites of the testing clause, see section 38 of 
the Conveyancing Act, ante, p. 378. 


(b) Thus, ‘to which bond and assignation in security I acquired 
right by translation by G. H. (designation) in my favour, dated 
, and recorded in the” (register and date of recording). 


14. Entry of decree of reduction.—On the produc- 
tion to any such keeper (a) of an extract of a decree 
of reduction of any such lease, assignation, assignation 
in security, translation, adjudication, instrument, dis- 
charge, or renunciation recorded in the register of 
which he is the keeper, he shall forthwith duly record 
the same. ' 


(a) Viz., any keeper of a register of sasines. 


15. Mode of reqistering.—Kxtracts to make faith 
as writs registered (a).—Leases, assignations, assigna- 
tions in security, translations, adjudications, instru- 
ments, discharges, renunciations, and other writs, duly 
presented for registration (6) in pursuance of this Act, 
shall be forthwith shortly entered in the minute book 
of the register in common form (c), and shall, with all 
due despatch, be fully registered in the register book 
and thereafter re-delivered to the parties (d), with cer- 
tificates of due registration thereon, which shall be 
probative of such registration, such certificates speci- 
fying the date of presentation, and the book and folio 
in which the ingrossment has been made, and being 
subscribed by the keeper of the register (e); and the 
date of entry in the minute book shall be held to be 


SECTION 16, 453 


the date of registration; and extracts of all such writs 
registered in pursuance of this Act shall make faith in 
all cases in like manner as the writs registered, except 
where the writs so registered are offered to be im- 


proven (/). 


(a) The object of this section is to make rules for the registra- 
tion of leases, &c., similar to those applicable to the registration of 
sasines and their modern equivalents. The enactment is expressed 
in the same terms as the provisions of the Heritable Securities Acts 
of 1845 and 1847 (8 and 9 Vict. c. 31, sec. 5, and 10 and 11 Vict. 
ec. 50, sec. 5). ‘he Land Registers Act of 1868, which, however, is 
applicable to burgh registers of sasines, contains additional 
rules. 


(b) Section 141 of the Consolidation Act, ante, p. 267, as amended 
by section 33 of the Conveyancing Act, ante, p. 372, provides that all 
writings which may be recorded in any register of sasines shall, pre- 
vious to being presented for registration, have a warrant of registra- 
tion endorsed or written thereon. 


(c) Before being entered in the minute book, and immediately 
on being received, all writs are very shortly entered in the present- 
ment book; and the order of the entries in the presentment book is 
strictly preserved in the minute book. This practice has received 
statutory sanction from sections 6 and 7 of the Land Registers Act 
of 1868, printed post. 


(d) If the deed is registered for preservation, or preservation 
and execution, as well as for publication, it is not given back to the 
party ; see section 12 of the Land Registers Act of 1868, printed post. 


(e) Section 14 of the Land Registers of 1868, printed post, pro- 
vides that the certificate of registration on every writ registered in 
the general register of sasines shall be signed by the keeper of that 
register, or a deputy duly commissioned by him. 


(f) That is to say, the extracts are equally probative with the 
original writs, except where these are challenged as false and forged. 


16. Registration equivalent to possession. — The 
registration of all such leases, assignations, assigna- 
tions in security, translations, adjudications, writs of 
acknowledgement, and notarial instruments as afore- 
said, in manner herein provided (q), shall complete 
the right under the same respectively, to the effect of 
establishing a preference in virtue thereof, as effec- 
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tually as if the grantee, or party in his right, had 
entered into the actual possession of the subjects 
leased under such writs respectively at the date of 
registration thereof (b). 


(a) Viz. in section 15, ante, p. 452. 


(b) In the case of Rodger v. Crawfords, Ith Nov. 1867, 6 Macph. 
24, where there was a competition between two assignees, neither 
of whom had possession, as to the right to a long lease, it was held 
that the assignee who had completed his right by registration was 
preferable to a prior assignee whose title was intimated to the land- 
lord, but not recorded. 

Questions attended with considerable difficulty may be raised as 
to the effect of this section in the case of a competition between a 
lease followed by possession and a lease recorded under the Act; 
see Journal of Jurisprudence, vol. ii, pp. 172, 253, and 255. It is, 
however, thought that a lessee who has obtained lawful possession 
is secure against any other party who may subsequently record 
another leasehold title, seeing that section 2 provides that except for 
the purposes of the Act it shall not be necessary to record a lease. 


17. Leases, with obligation to renew, registerable. 
—Leases containing an obligation upon the granter to 
renew the same from time to time at fixed periods, or 
upon the termination of a life or lives, or otherwise, 
shall be deemed leases within the meaning of this Act, 
and registerable as such, provided such leases shall by 
the terms of such obligation be renewable from time 
to time so as to endure for a period of thirty-one 
years or upwards (a). . 


(a) The meaning of this section is by no means clear, but it 
seems to be that the terms of the lease must import an obligation 
on the landlord to renew the lease, so that, in the event of the 
tenant asking for a renewal, the lease mwst endure for no less a 
period than thirty-one years. If this construction is correct, a lease 
for the lifetime of the tenant, with an obligation to renew it there- 
after for a shorter period than thirty-one years, will not be register- 
able, seeing that such lifetime and period put together are not 
necessarily equal to a period of thirty-one years. It may, however, 
be maintained that such a lease becomes registerable on the tenant 
continuing in life for such number of years as, added to the period 
for which the lease is to endure after his death, exceed thirty-one 
years, seeing that, under section 2, leases may be recorded at any time 
during their currency. 
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18. No lease executed after date of Act to be re- 
gisterable where name of lands and boundaries (4) not 
given.—No lease of lands and heritages other than 
subjects (b) held by burgage tenure executed after the 
passing of this Act (c), unless where the same shall 
have been executed in terms of an obligation to renew 
contained in a lease renewable as aforesaid (¢), and ot 
date prior to this Act, shall be held to fall within the 
same or to be registerable thereunder, unless the name 
of the lands of which the subjects let consist or form 
a part shall be set forth in such lease ; and no such 
lease (e) of such lands and heritages as aforesaid (GA 
except where the same consist of mines or minerals, 
shall be held to fall within this Act or to be register- 
able thereunder, unless the extent of the land let shall 
be set forth in such lease, and shall not exceed fifty 
acres. 


(a) The word “boundaries” in this rubric has been erroneously 
inserted instead of the word “extent.” 


(b) Here read as inserted the words ‘which immediately prior 
to 1st October 1874 were,” as section 25 of the Conveyancing Act, 
ante, 359, abolishes the distinction between burgage and feu from 
and after that date. 


(c) Viz., 10th August 1857. 
(d) Viz., in section 17, ante, p. 454. 


(e) That is to say, no lease executed after the passing of the Act, 
unless where the same shall have been executed in terms of an 
obligation to renew contained in a lease of date prior to the Act. 


(f) That is to say, lands and heritages other than subjects which 
immediately prior to 1st October 1874 were held by burgage tenure. 


19. Extracts registerable where leases recorded vn 
Court of Session or Sheriff Court Books prior to Act. 
—Where any such lease as aforesaid (a) registerable 
under this Act shall, before the passing thereof (b), 
have been recorded in the Books of Council and 
Session, or in the Books of any Sheriff, (c) or Burgh 
Court, the production to the keeper of the register of 
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an extract (d) of such lease shall be a sufficient war- 
rant for him to record the same (e), and he shall 
thereupon duly record it, and the recording thereof 
shall be as valid and effectual as if the original lease 
had been presented to him. 


(a) See section 1, ante, p. 432. 


(b) Viz., 10th August 1857. This enactment was required in 
the case of leases dated prior to the Act, on account of many such 
leases being beyond the control of the lessees, who had given them 
in for recording in the Books of Council and Session or other court 


books. 


(c) By 40 and 41 Vict. c. 36, sec. 2, which is printed post, it is 
provided that this section shall be read as if the word ‘‘commissary ” 
were here inserted. From the mode in which this amendment is 
made, retrospective effect is given to the- amendment so as to secure 
from challenge the registration of extracts from the books of any 
Commissary Court. 


(d) Viz., an extract from the books in which the lease itself is 
recorded, 


(e) A warrant of registration must be endorsed on the extract; 
see note (b) to section 15, ante, p. 453. 


20. Clauses in Schedules to be held to import and 
to have effect as declared by 10 and 11 Vict. c. 50.— 
The several clauses in the schedules to this Act annexed 
shall be held to import such and the like meaning and 
to have such and the like effect as is declared by the 
Act of the tenth and eleventh of Queen Victoria, chap- 
ter fifty (a), sections second and third, to belong to the 
corresponding clauses in the schedule to the said re- 
cited Act annexed, and the procedure thereby pre- 
scribed for a sale under a bond and disposition in 
security shall be applicable to a sale of any such lease 
as aforesaid under any such assignation in security as 
is herein-before mentioned (0b). 


(a) The Act referred to is one of those repealed by section 4 of 
the Consolidation Act; but section 163 of the latter Act provides 
that ‘notwithstanding the repeal of the said Acts, the same shall be 
‘« held to be stillin force as far as regards any reference which may be 
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““ made to them or any of them in any statute not hereby repealed, 
‘‘ and to the effect of giving full effect to such reference.” 


(b) The schedule to the Act referred to is in the following 
terms :— 


SCHEDULE (A.) 


“JT, A.B. [here name and design the granter}, grant me to have 
“« instantly borrowed and received from C.D. [here name and design 
“ the creditor] the sum of [insert the sum] sterling; which sum I 
“ bind myself and my heirs, executors, and representatives whomso- 
“ever, without the necessity of discussing them in their order, to 
‘“‘ repay to the said C.D., or his heirs and assignees whomsoever, at 
“ the term of [here insert the date and place of payment], with a fifth 
‘ part more of liquidate penalty in case of failure, and the legal in- 
‘terest of the said principal sum from the date hereof to the said 
“term of payment, and half-yearly, termly, and proportionally 
‘< thereafter during the not-payment of the same, and that at two 
“ terms in the year, Whitsunday and Martinmas, by equal portions, 
‘‘ beginning the first term’s payment of the said interest at the term 
“of next to come, for the interest due preceding that 
“« date, and the next term’s payment thereof at follow- 
“ing, and so forth, half-yearly, termly, and proportionally there- 
“after during the not-payment of the principal sum, with a fifth 
‘« part more of the interest due at each term of liquidate penalty in 
‘case of failure in the punctual payment thereof: And in security 
« of the personal obligation before written, I dispone to and in favour 
“ of the said C.D. and his foresaids, heritably, but redeemably as 
“ after mentioned, yet irredeemably in the event of a sale by virtue 
‘‘ hereof, all and whole [here describe the lands or other heritages |, 
‘Cand that in real security to the said C.D. and his foresaids of the 
‘¢ whole sums of money above written, principal, interest, and penal- 
“ties: And I assign the rents; and I assign the writs; and I grant 
‘« warrandice ; and I reserve power of redemption ; and I oblige my- 
“ self for the expenses of assigning and discharging this security ; 
“and on default in payment I grant power of sale; and I consent 
“ to registration for preservation and execution, and also to regis- 
‘‘ tration in the general or particular [or burgh, as the case may be | 
“register of sasines—In witness whereof, &e. [add a testing 
ti cldiise |” 

And the sections referred to are in the following terms :— 


“JI, Explanation of clauses in Schedule (A).—And be it en- 
“acted, that the clause of assignation of rents to become due 
“or payable shall be held to import an assignation to rents 
“ from and after the term from which interest on the sum in the 
‘¢ ond commences to run in the fuller form now generally in 
 yse, including therein a power to the creditor, on default in 
“ payment, to enter into possession of the lands disponed in secu- 
‘rity and uplift the rents thereof, subject to accounting to the 
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“debtor for any balance of rents actually recovered beyond what is 
“ necessary for payment of the creditor; and the clause of assig- 
“nation of writs shall be held to import an assignation to writs 
“ and evidents to the same effect as in the fuller form now in use 
“ in a bond and disposition in security with power of sale; and the 
“clause of warrandice shall be held to import absolute warrandice 
‘‘ as regards the lands and the title-deeds thereof, and warrandice 
“ from fact and deed as regards the rents; and the clause consent- 
“ing to registration for preservation and execution shall import a 
“ consent to registration and a procuratory for registration in the 
“ Books of Council and Session, or other judges’ books competent 
‘‘ for preservation, and that letters of horning on six days’ charge, 
‘‘ and all other necessary execution, may pass on a decree to be in- 
“ terponed thereto ; and the clause consenting to registration in the 
‘‘ general or particular or burgh register of sasines shall entitle the 
“ creditor to register the said bond accordingly, either in the general 
“ yegister of sasines or particular register of sasines, or burgh regis- 
‘“‘ ter of sasines as the tenure of the lands embraced in the security 
‘“ may require. 


“TIT. Clauses reserving right of redemption, and of obligation to 
“ nay expense of assignation or discharge, and power of sale, valid, 
“‘ €e.—And be it enacted, that the clauses reserving right of re- 
‘“‘ demption, and obliging the granter to pay the expenses of assign- 
“ing or discharging the security, and, on default in payment, 
“‘ oranting power of sale, shall be in all respects as valid, effectual, 
‘and operative as if it had been in such bond and disposition in 
“ security specially provided and declared that the lands and others 
‘“ thereby disponed should be redeemable by the granter, his heirs 
“and successors, from the grantee and his heirs and successors, at the 
‘term and place of payment, or at any term of Whitsunday or 
‘‘ Martinmas thereafter, upon premonition of three months, to be 
“made by the granter or his foresaids, to the grantee or his fore- 
‘‘saids, personally or at their dwelling-places, if within Scotland, 
‘and if furth thereof at the time, then at the office of the keeper 
“ of the record of edictal citations within the General Register 
‘¢ House, Edinburgh, in presence of a notary public and witnesses, 
“ and that by payment to them of the whole principal sum payable 
“under the bond and disposition in security, interest due thereon, 
“and liquidated expenses and termly failures corresponding thereto, 
‘af incurred, and in case of their absence or refusal to receive the 
“ same, by consignation thereof in one or other of the banks in 
“ Scotland, incorporated by Act of Parliament or royal charter, 
‘having an office or branch at the place of payment, to be made 
“ furthcoming on the peril of the consigner, the place of redemption 
“‘ to be within the office of such bank or branch thereof; and as if 
“it had been thereby further provided and declared that any dis- 
‘“‘ charge and renunciation, disposition and assignation, or other deed 
‘“‘ necessary, to be granted by the grantee or his foresaids, upon the 
‘* oranter or his foresaids making payment and redeeming as aforesaid, 


“ 


oo 
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and also the recording thereof, should always be at the expense of 
the granter and his foresaids; and as if it had been thereby 
further provided and declared that if the granter or his foresaids 
should fail to make payment of the sums that should be due by 
the personal obligation contained in the said bond and disposition 
in security within three months after a demand of payment inti- 
mated to the granter or his foresaids, whether of full age or in 
pupillarity or minority, or although subject to any legal incapacity, 
personally, or at their dwelling places if within Scotland, or if 
furth thereof at the office of the keeper of the record of edictal 
citations above mentioned, by a notary public and witnesses, then 
and in that case it should be lawful to and in the power of the 
grantee or his foresaids, immediately after the expiration of the 
said three months, and without any other intimation or process at 
law, to sell and dispose, in whole or in lots, of the said lands and 
others by public roup, at Edinburgh or Glasgow, or at the head 
burgh of the county within which the said lands and others, or 
the chief part thereof, are situated, or at the burgh or town send- 
ing or contributing to send a member to Parliament which, 
whether within or without the county, shall be nearest to such 
lands, or the chief part thereof, on previous advertisement stating 
the time and place of sale, and published once weekly for at least 
six weeks subsequent to the expiry of the said three months, in 
any newspaper published in Edinburgh, and also any newspaper 
published in such county, or if there be no newspaper published 
in such county, then in any newspaper published in the 
next or a neighbouring county, the grantee being always 
bound, upon payment of the price, to hold count and reckoning 
with the granter or his foresaids for the same, after deduction of 
the principal sum secured, interest due thereon, and liquidated 
penalties corresponding to both which may be incurred, and all 
expenses attending the sale, and for that end to enter into articles 
of roup, grant dispositions, containing all the usual and necessary 
clauses, and in particular a clause binding the granter of the said 
bond and disposition in security, and his heirs, in absolute warran- 
dice, of such dispositions, and obliging him and them to corrobo- 


‘yate and confirm the same, and to grant all other deeds and 


securities requisite and necessary by the laws of Scotland for 
rendering such sale or sales effectual, in the same manner and as 
amply in every respect as the granter could do himself; and as if 
it had been thereby further provided and declared that the said 
proceedings should all be valid and effectual, whether the debtor 
in the said bond and disposition in security for the time should be 
of full age, or in pupillarity or minority, or although subject to 
any legal incapacity, and that such sale or sales should be equally 
good to the purchaser or purchasers as if the granter himself had 
made them, and also that in carrying such sale or sales into exe- 
cution, it should be lawful to the grantee and his foresaids to pro- 
rogate and adjourn the day of sale from time to time as they 
should think proper, previous advertisement of such adjournment 
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“being given in the newspapers above mentioned once weekly for 
“ at least three weeks; and as if the granter had bound and obliged 
“(himself and his foresaids to ratify, approve of, and confirm any 
‘¢ sale or sales that should be made in consequence thereof, and to 
‘‘orant absolute and irredeemable dispositions of the lands and 
“ others so to be sold to the purchaser or purchasers, their heirs and 
“ assignees, and to execute and deliver all other deeds and writings 
‘“‘ necessary for rendering their rights complete.” 


These sections are re-enacted, with some alterations, by sections 
118 and 119 of the Consolidation Act, ante, p. 227 et seq., to the notes 
on which reference may be made. It must, however, be borne in mind 
that as these sections of the Consolidation Act are not applicable 
to leases, the sections above quoted of 10 and 11 Vict. c. 50 still 
regulate the import and meaning of the several clauses in the sche- 
dules to the present Act. 


21. Short title—This Act may be cited for all pur- 


poses as “The Registration of Leases (Scotland) Act, 
LoD ee 


SCHEDULES. 


SCHEDULE (A.) Printed ante, p. 436. 
SCHEDULE (B.) Printed ante, p. 437. 
SCHEDULE (C.) No. 1. Printed ante, p. 439. 


No. 2. Printed ante, p. 441, 
SCHEDULE (D.) Printed ante, p. 442. 


SCHEDULE (E.) No. 1. Printed ante, p. 444. 


No. 2. Printed ante, p. 445. 
SCHEDULE (F.) No. 1. Printed ante, p. 446. 


No. 2. Printed ante, p. 448. 
SCHEDULE (G.) Printed ante, p. 451. 


SCHEDULE (H.) Printed ante, p. 451. 


40 & 41 VICTORIA, 


CHAP. 36. 


An Act to amend “ The Registration of Leases (Scot- 
land) Act, 1857.”—| 6th August 1877. | 


[The Registration of Leases (Scotland) Amendment 
ACH LOT (oe! 


Wuereas an Act was passed in the session holden in 20 & 21 
the twentieth and twenty-first years of Her Majesty at 
(chapter twenty-six) to provide for the registration of 

long leases in Scotland and assignations thereof; and 
whereas it is expedient to amend the said Act: Be it 
therefore enacted by the Queen’s most excellent 
Majesty, by and with the advice and consent of the 

Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of 

the same, as follows: 


1. “ Commissary” to be read in recited Act after 
« sheriff.’ —Section nineteen of the said recited Act 
shall be read as if the word ‘‘commissary” occurred 
therein immediately after the word “ sheriff” (a). 


(a2) As to the purpose and effect of this amendment, see the 
section here referred to, ante, p, 455. 


2. Act 49 Geo. IID, c. 42, not to be affected. 
Nothing in this Act shall affect the provisions of an 
Act passed in the forty-ninth year of his late Majesty 
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King George the Third (chapter forty-two) for the 
better regulating the public records of Scotland (a). 


(a) The Act here referred to, on a preamble of the inconvenience 
arising from the unnecessary multiplicity of registers for execution 
or for preservation, prohibited all registration in Commissary Courts 
from and after the expiration of six months after 12th May 1809, 
the date of the passing of the Act. 


3. Short title-—This Act may be cited for all pur- 
poses as “The Registration of Leases (Scotland) 
Amendment Act, 1877.” 
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25 & 26 VICTORLA REGINA, 


CAP. LXXXV. 


An Act to facilitate the Transmission of Moveable Pro- 
perty in Scotland. {7th August 1862 (a). | 


Bhs: Transmission of Moveable Property (Scotland) 
Act, 1862.”] 


(a) The Act took effect from and after this, the date of its pass- 


ing. 


Wuereas it is expedient to facilitate the transmission 
of moveable estate in Scotland (a): Be it enacted by 
the Queen’s most excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Tem- 
poral, and Commons, in this present Parliament 
assembled, and by the authority of the same, as 


follows: 


(a) The objects of this Act are to provide a short form of assig- 
nation of almost any kind of deed relating to moveable estate, to 
allow the assignation to be written or endorsed on the deed so 
assigned, and to introduce a simple mode of intimating assigna- 
tions. The Act is merely permissive, thus permitting recourse to 
be had, when desired, to the forms previously in use, 


1. Personal bond or conveyance of moveable estate may 
be assigned in the form set forth in Schedule (A).—From 
and after the passing of this Act (a), it shall be com- 
petent to any party, in right of a personal bond or of 
a conveyance of moveable estate (b), to assign such 
pond or conveyance by assignation in or as nearly as 
may be (c) in the form set forth in Schedule (A.) hereto 
annexed; and it shall be competent to write the assig- 
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nation or assignations on the bond or conveyance 
itself (0) in or as nearly as may be (c) in the form set 
forth in Schedule (B.) hereto annexed; which assigna- 
tion shall be registrable in the books of any court, in 
terms of any clause of registration contained in the 
bond or conveyance so assigned (d); and such assig- 
nation, upon being duly stamped and duly intimated 
(ce), shall have the same force and effect as a duly 
stamped and duly intimated assignation according to 
the forms at present in use (/f). 


(a) Viz., 7th August 1862. 


(b) As to the meanings attached by the Act to the words “ bond,”’ 
“conveyance,” and ‘moveable estate,” see section 4, post, p. 467. 


(c) There must be no actual deviation from the form here 
provided. As to the modifications required to adopt the form to 
various circumstances, see Juridical Styles, 4th ed., vol. ii, p. 674 
et seq. 

The form may be used not only where the assignation is ir- 
redeemable, but also, with the necessary modification, where it is in 
security merely. As to assignations in security, see Bell’s Lectures 
on Conveyancing, 2d ed., p. 3dl. 


(d) As to a clause of registration, see section 138 of the Con- 
solidation Act, ante, p. 264. 


(e) As to intimation, see section 2. 


av As to the old forms, see Juridical Styles, 3d ed., vol. ii, 
_p. 8lv. 


SCHEDULE (A.) 


I, A.B., in consideration, &e. [or otherwise, as the 
case may be], do hereby assign to C.D. and his heirs 
or assignees, [07 otherwise, as the case may be| the bond 
[or other deed, describing it| granted by L.F., dated, 
&c., by which [here specify the nature of the deed, and 
specify also any connecting title, and any circumstances 
requiring to be stated in regard to the nature and extent 
of the right required (a) | (b). In witness whereof, ce. 

| Insert testing clause in usual form (c) |. 


SCHEDULE B. A465 


¥ (2) ae word “required’’ seems to be a misprint for the word 
assigned. 


(6) As the warrandice will be that which is implied by the nature 
of the transaction (in the ordinary case from fact and deed only, 
and debituwm subesse), unless otherwise expressed, care should be 
taken to express any other warrandice that may be intended to be 
given. 

A clause of delivery of the writs may, if desired, be inserted ; 
but this is probably superfluous. 

If the bond or conveyance assigned contains a clause of registra- 
tion, such a clause does not require to be inserted in the assignation. 
If the bond or conveyance does not contain such a clause, a clause 
of registration for preservation may be inserted in the assignation. 


(c) As to the requisites of the testing clause, see section 38 of 
the Conveyancing Act, ante, p. 378. 


SCHEDULE B. 


I, A.B., in consideration of, dc. [or otherwise as 
the case may bel, do hereby assign to C.D. and his 
heirs or assignees [or otherwise as the case may be] the 
foregoing [or within written] bond [or other writ or 
deed, describing it], granted in my favour | or otherwise 
as the case may be, specifying any connecting title, and 
any circumstances requiring to be stated in regard to the 
nature and extent of the right assigned |—tIn witness 
whereof, dc. 

[Insert testing clause in usual form (a) |. 


(a) See notes (b) and (c) to Schedule A. supra. 


2. Certified copy to be delivered to person or per- 
sons to whom intimation may in any case be requa- 
site (2).—An assignation (b) shall be validly intimated 
(1) by a notary public delivering a copy thereof, certi- 
fied as correct, to the person or persons to whom 
intimation may in any case be requisite, or (2) by the 
holder of such assignation, or any person authorized 
-by him, transmitting a copy thereof certified as 
correct (c) by post to such person ; and (in the first 


case) a certificate by such Beery public in or as nearly 
F 
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as may be in the form set forth in Schedule C. hereto 
annexed, and (in the second case) a written acknow- 
ledgment (d) by the person to whom such copy may 
have been transmitted by post as aforesaid of the 
receipt of the copy, shall be sufficient evidence of such 
intimation having been duly made (¢): Provided 
always, that if the deed or instrument containing such 
assignation shall likewise contain other conveyances or 
declarations of trust purposes, it shall not be necessary 
to deliver or transmit a full copy thereof, but only a 
copy of such part thereof as respects the subject matter 
of such assignation. 


(a2) The object of this section is to provide a simple mode of 
intimating assignations. Under the former law and practice, inti- 
mation was made by the attorney of the assignee delivering to the 
person to whom intimation was requisite, or leaving at his dwelling- 
house, a schedule of intimation, in the presence of a notary public, 
who thereupon expede an instrument of intimation ; see Juridical 
Styles, 3d ed., vol. i1., p. 351. 


(b) The word “ assignation”’ here appears to include every kind 
of assignation, not merely assignations in the short form introduced 
by this Act. 


(c) By the person transmitting the copy, or at least by a person 
competent to attest the fact of its correctness. 


(d) The acknowledgment should be either holograph or tested, 
though this does not appear to be absolutely essential. 


(e) There is no special provision for the case of the person to 
whom intimation requires to be made being out of Scotland ; but the 
provisions of this section appear to be applicable wherever such 
person may reside. As to edictal intimation, see Bell’s Lectures on 
Conveyancing, 2d ed., p. 312. 


SCHEDULE C. 
PAG of the city of notary 
public, do hereby attest and declare, That upon the 
day of and between the hours of 
and I duly intimated to B. [here 


describe the party], the within written assignation [or 
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otherwise, as the case may be|, or an assignation granted 
by [here describe it], and that by delivering to the said 
A, (a) personally [or otherwise | by leaving for the said 
A. (a) within his dwelling-house at H., in the hands of 
[here describe the party (b)|, a full copy thereof, [or of 
a partial copy, here quote the portion of the deed which 
has been delivered (c) |, to be given to him; all of which 
was done in presence of C. and D. [here name and de- 
scribe the two witnesses |, who subscribe this attestation 
along with me (d).—In witness whereof. 

[insert testing clause in usual form (e), to be sub- 
scribed by the party (f) and two witnesses. | 


(a) The letter “A.” is here obviously a misprint for “ B.,” the 
party to whom intimation is made. 


(b) That is to say, the person in whose hands the copy is left 
for the party to whom intimation is made. 


(c) It does not seem necessary to give here a full copy of such 
portion, provided such portion is so set forth as to show plainly of 
what it consists. 


(d) The witnesses attest by their subscriptions both the facts 
stated in the notary’s certificate and the subscription of the notary. 


(e) As to the requisites of the testing clause, see section 38 of 
the Conveyancing Act, ante, p. 378. 


(f) By the word “ party” is here meant the notary public. 


3. As to transmission of personal bond, &c. accord- 
ing to present forms.—Nothing in this Act contained 
shall prevent the transmission of any personal bond or 
conveyance of moveable estate, or the intimation of 
any assignation according to the forms at present in 
use (qd). 

(a) As to the forms referred to, see the Juridical Styles, 4th ed., 
vol. ii., p. 665 et seq. 


4. Interpretation of terms.—The following words 
in this Act, and in the schedules annexed to this Act, 


468 TRANSMISSION OF MOVEABLE PROPERTY ACT, 1852. 


shall have the several meanings hereby assigned to 
them, unless there be something in the subject or 
context repugnant to such construction; that is to 
say, the word “bond” and the word “conveyance” 
shall extend to and include personal bonds for pay- 
ment or performance, bonds of caution, bonds of guar- 
antee, bonds of relief, bonds and assignations in secu- 
rity of every kind, decreets of any court, policies of 
assurance of any assurance company or association in 
Scotland (a), whether held by parties resident in Scot- 
land or elsewhere, protests of bills or of promissory 
notes, dispositions, assignations, or other conveyances 
of moveable or personal property or effects, assigna- 
tions, translations (b), and retrocessions (c), and also 
probative extracts of all such deeds from the books of 
any competent court; the word “assignation” shall 
also include translations (b) and retrocessions (c), and 
probative extracts thereof; the words ‘‘ moveable 
estate” shall extend to and include all personal debts 
and obligations (d), and moveable or personal pro- 
perty or effects of every kind (e). 


(a) The assignation of policies of life assurance is now regulated 


by 30 and 31 Vict. c. 144, which is applicable to the whole United 
Kingdom. 


(6) Translation is the name given to the conveyance, where the: 
debt or obligation has already been made the subject of assignation. 


(c) Retrocession is the name given to the conveyance, where the 
person in right of the debt or obligation, whether by assignation, 
translation, or subsequent conveyance, re-conveys it to his author. 

y , Mg 


(d) Including, it is thought, legacies and reversionary interests 
in trust estates. 


(ec) The statutory forms are not applicable to a disposition of 
corporeal moveables which have not already been contained in a 
conveyance or other deed; nor apparently to the conveyance of an 
unconstituted balance due upon an open account, unless such balance 
has already been contained in an assignation or other deed. 

See Bell’s Lectures on Conveyancing, 2d ed., p. 324 ef seq., as 
to the special forms required to transfer bank stock, patents, and 


SHORT TITLE. 469 


copyright ; the Companies Acts of 1862 and 1867 , as to the transfer 
peter and the Merchant Shipping Acts, as to the transfer of 
ships. 


5. Short title—This Act may be cited for all pur- 
poses as the “Transmission of Moveable Property 
(Scotland) Act, 1862.” 


SCHEDULES REFERRED TO IN THE 
FOREGOING AcT. 


SCHEDULE A. Printed ante, p. 464. 


SCHEDULE B. Printed ante, p. 465. 
SCHEDULE C. Printed ante, p. 466. 
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29 & 30 VICTORLE REGINA, 
CAP. LXXI. 


An Act to facilitate the letting on Lease, feuing, or 
selling Glebe Lands in Scotland.[6th August 
1866 (a). | 


[The Glebe Lands (Scotland) Act, 1866. | 


(a) The Act took effect from and after this, the date of its 
passing. 


WHEREAS it is expedient that power should be given 
to grant leases or feus of glebe lands, or portions 
thereof, in Scotland, or to sell the same, in manner 
after mentioned (q) : 

Be it therefore enacted by the Queen’s most excel- 
lent Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the autho- 
rity of the same, as follows: wiz., 


(a) Both at common law and under the Act 1572, c. 48, it is in- 
competent for a minister to confer any right to use or occupy glebe 
lands beyond the period of his own incumbency ; see Duncan’s 
Parochial Ecclesiastical Law, p. 541. In a few cases, special Acts 
of Parliament have been obtained authorizing the feuing of such 
lands, in the neighbourhood of large towns, where most advantageous 
terms could be got. The object of the present Act is to extend to 
all cases the advantages of such special Acts, by empowering every 
incumbent, with certain consents, to grant feus or leases of a definite 
duration, and to sell rights of servitude connected with his glebe. 


1. Short title—This Act may be cited as “The 
Glebe Lands (Scotland) Act, 1866.” 


SECTION 2, A471 


2. Interpretation of Terms.—In this Act, unless 
there be something in the subject or context repug- 
nant to such construction,— 

The word “ Minister” shall mean the minister of 
any parish in Scotland for the time who shall 
be in possession of a glebe : 

The word “ Presbytery” shall mean the presby- 
tery within the bounds of which such parish 
is situated : 

The word “ Heritor” shall mean the proprietor of 
any lands within such parish to the extent of 
at least one hundred pounds of real rent from 
land yearly appearing in the Valuation Roll 
of the county within which such parish is 
situated : 

The word “Glebe” shall mean the lands appro- 

riated to the minister as his glebe, and any 
additional lands settled in perpetuity on the 
minister for the time being, and enjoyed by 
him along with his glebe: 

The word “Court” shall mean the Court of 
Session as Commissioners for the Plantation 
of Kirks and Valuation of Teinds. 


3. Power to grant Leases not exceeding Eleven 
Years (a).—A minister may, with consent and approval 
of the heritors and the presbytery, grant a lease or 
leases of his glebe, or any part or parts thereof, reserv- 
ing for the use of the minister not less than five im- 
perial acres nearest and most convenient to the manse, 
which shall be marked out by the heritors and the 
presbytery, for any term not exceeding eleven years, 
for such yearly rent or rents, and upon such condition 
or conditions, as shall be approved of by the heritors 
and the presbytery, but without any foregift or gras- 
sum, and under the special condition, if the said re- 
served five acres be included in the said lease, that 
such lease, in so far as they are concerned, shall cease 
and determine at the first term of Martinmas six 
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months after the death, deprivation, resignation, or 
translation of the minister of the parish; such consent 
and approval of the heritors and the presbytery to be 
signified by a certificate written on the lease or leases, 
and signed by the clerk to the heritors and by the 
moderator and clerk of such presbytery ; and the rent 
or rents payable under such lease or leases shall be 
paid and belong to the minister. 


(a) As to the meaning attached to the words “ minister,”’ ‘* heri- 
tors,” “presbytery,” and “ glebe,” see section 2, ante, p. 471. 


4. Power to sell servitudes or right of pasturage 
(a).—A minister may, with the consent of the presby- 
tery and heritors, sell or dispose of, for such fixed 
annual payment in grain or in money as may be agreed 
on, any servitude or right of pasturage over any lands, 
which servitude or right of pasturage is possessed by 
him as minister of the parish: Provided always, that if 
the proprietor of the lands over which such servitude or 
right of pasturage exists elect to purchase it absolutely, 
the purchase money shall be invested at the sight of 
the heritors and presbytery on such securities and in 
such manner as the Court of Teinds shall direct, and 
the interest and proceeds only shall be paid to the 
minister. 


(a) As to the meaning attached to the words “ minister,” ‘ pres- 
bytery,” and “ heritor,” see section 2, ante, p. 471. 


5. Application to Court to grant feus («).—Subject 
to the provisions of this Act (b), the minister may from 
time to time, with the consent of the presbytery and 
of the heritors as herein-after provided (c), make appli- 
cation to the Court by summary petition (d) for autho- 
rity to feu (e) his glebe, or any part thereof, or to grant 
building leases thereon for any term not exceeding 
ninety-nine years. 


(a) As to the meaning attached to the words “ minister,” “ pres- 
bytery,” ‘‘ heritors,” “ Court,” and “glebe,” see section 2, ante, p. 471. 


SECTION 6. 473 


(0) Viz., sections 6 to 9 inclusive. 
(c) Viz., in sections 6, 7, and 8. 
(d) A form of petition is printed post, p. 475. 


(e) The authority to feu is not limited to feus for building 
purposes; Macleod, 4th July 1870, 8 Macph. 955. See also sec- 
tion 13, post, p. 485. 


6. Consent of Presbytery to be obtained before ap- 
plication made (a).—Previous to making any such ap- 
plication the minister shall intimate his intention so to 
do to the presbytery by a letter addressed to the 
moderator, and shall transmit therewith a copy of the 
proposed application, which intimation and application 
shall be laid by the moderator before the presbytery 
at their first meeting after receiving the same; and if 
the presbytery are of opinion that it would be for the 
interests of the benefice that the glebe should be feued 
or let on building leases, they shall signify their con- 
sent to such application, subject to such conditions, if 
any, as they think necessary or advisable, by a certifi- 
cate to that effect written on a copy of the proposed 
application, and signed by the moderator and clerk. 


(2) As to the meaning attached to the words “ minister,” 
“presbytery,” and “ glebe,” see section 2, ante, p. 471. 


7. Also consent of heritors (a).—Upon such certi- 
ficate being granted, the minister shall call a meeting 
of heritors, such meeting to be summoned by intima- 
tion from the pulpit in the usual manner, and by 
notices, with a copy of the proposed application en- 
closed therein, delivered or sent by post to each 
heritor or his known agent, at least thirty days pre- 
vious to the day on which such meeting is to take place 
within the parish, such meeting to be held on a day 
and at an hour and at a place to be specified in such 
citation and notices, and at such meeting every heritor 
may vote by proxy or by letter under his hand. 
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(a) As to the meaning attached to the words “minister” and 
“heritors,” see section 2, ante, p. 471. 


8. Consent of heritors, how to be determined and 
proved (a).—At that meeting (b) a copy of the pro- 
posed application to the Court shall be submitted to 
such meeting; and if approved of by two thirds in 
value of the heritors of such parish, the clerk to the — 
heritors shall grant a certificate to that effect under 
his hand to the minister. 


(a) As to the meaning attached to the words “‘court,”’ ‘‘heritors,”’ 
and “minister,” see section 2, ante, p. 471. 


(b) Viz., at the meeting mentioned in section 7, ante, p. 473. 


9. Particulars to be stated in application.—Every 
such petition (a) shall state the date of the petitioner's 
induction to the parish, the amount of the stipend and 
other sources of emolument attached to the living, the 
extent of the parish, the population according to the 
immediately preceding census, the nature and extent 
of the glebe (b), the purpose of the proposed feuing or 
granting building leases, the expected rate of feu duty 
or rent, and the grounds on which the petitioner sub- 
mits that benefit will arise to the minister (b) and his 
successors in office by authority to feu or lease being 
granted (c); and there shall be produced therewith the 
certificate (d) of the presbytery and heritors (b), and 
the form of feu charter (e) or building lease proposed 
to be adopted. 


(a) Viz., the summary petition mentioned in section 5, ante, 
p. 472. 


(>) Asto the meaning attached to the words “‘glebe,”’ ‘‘minister,”’ 
‘* presbytery,” and ‘‘heritors,” see section 2, ante, p. 471. 


(c) The following is a style for such a petition :— 


SECTION 9. 475 


UNTO THE RIGHT HONOURABLE 
THE LORDS OF COUNCIL AND SESSION 
(Commissioners for Plantation of Kirks and Valuation of Teinds), 
| THE 
Peter ae GOIN 
OF 
Tue Reverend A.B., Minister of the Parish of C., 


Humbly Sheweth,— 

Tar the petitioner is minister of the parish of C. in the county of 
, and in the presbytery of , and is desirous 

to take advantage of the provisions of “The Glebe Lands (Scotland) 
Act, 1866,” in order to obtain authority from your Lordships to feu 
a portion of his glebe. : 

That the petitioner was inducted to the said parish on 

That the amount of stipend payable to the petitioner is 


chalders, half meal, half barley, with an allowance of for com- 
munion elements. The petitioner is also entitled to the interest of 
a sum of as compensation due by the 


Railway Company for parts of the glebe taken by them, and for 
injuries to feuing ground and amenity of the manse, the destruction 
of a cottage, and other injuries. This sum is about to be consigned 
in bank by the railway company. It has borne interest hitherto at 
5 per cent., will bear interest at the bank deposit rates during con- 
signment, and after investment may produce an income equivalent 
to interest at 4 per cent. per annum, which interest would amount 


annually to the sum of . There are no other emolu- 
ments attached to the benefice except those above specified. 
That the extent of the parish is imperial acres or thereby. 


The population, according to the census of 1871, was , 

That the glebe, including the site of the manse and garden, 
extends (after deduction of the land taken by the said railway com- 
pany) to acres or thereby. The land is partly rocky, but gene- 
rally arable. It is chiefly of a light dry character, lying upon an 
open rock, with a natural drainage, and is well adapted for building 
purposes. 

It is situated near the town of , and part of it opposite 
the new railway station and terminus formed by said railway com- 
pany. It is partly bounded by the turnpike road leading from 

to , which road is a continuation of the main street of 
the town, and partly by the turnpike road leading to € 

That the purpose of the proposed feuing is the erection’ of 
dwelling-houses either in detached villas or in streets, including 
shops in such streets, but not elsewbere. ; 

That the minimum rate of feu-duty expected to be obtained for 
the land fronting the said roads is £ per acre ; and a similar 
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rate is expected also for the other land, if feued in portions not ex- 
ceeding an acre for each dwelling-house, and for such other land 
feued for detached houses and villas in portions exceeding an acre, 
£ per acre. : 

The glebe is more suited for feuing than for being possessed as 
an agricultural subject ; and from its situation and proximity to the 
town and railway station, it is expected that feus could speedily be 
taken off. Offers have already been received. 

A plan is herewith produced, on which the manse, with garden 
and grounds, and the glebe-lands (under exception of the parts 
taken by said railway company) are laid down; the portions 
thereof along the said public roads intended to be feued at the 
minimum feu-duty of £ being coloured green, the other land 
without such frontage, and intended to be feued, if taken in por- 
tions not exceeding an acre, also at a minimum feu-duty of £ 
but if taken in portions exceeding an acre, then of £ , being 
coloured yellow; and the ground which it is not proposed to feu being 
coloured red. The latter ground, coloured red, extends to 
acres or thereby. It surrounds the present manse, and should the 
heritors at a future time, in rebuilding the manse, wish to remove It 
from its present site, and farther from the railway station, such 
ground would furnish the most eligible site on the glebe for the 
manse. 

The said plan also exhibits the line of a road, coloured brown, 
intended to be laid off as the feuing proceeds, and of a sewer along 
the same, for the joint use of the petitioner and his successors in 
office and the feuars, and to be maintained at the joint expense of 
the feuars. 

That the grounds on which the petitioner submits that benefit 
would arise to himself and his successors in office by authority to 
feu being granted are, that a material addition would be made to 
the income of the benefice. At the minimum rate of feuing above 
proposed, the land would yield nearly times its value for 
agriculture. And the glebe being greater in extent than usual, a 
sufficient portion of land would still remain in connection with the 
manse, with all the amenities of a private and detached residence 
for the minister. 

That it may become necessary to form not only the road already 
referred to, but also the other roads shown on the plan produced, 
and coloured blue thereon, as well as other roads and passages, and 
to construct such drains and sewers in the ground, as may be found 
necessary in the progress of the feuing and building operations. 
But the direction of the proposed feuing being somewhat uncertain, 
it is intended to construct only so much of said roads, passages, and 
sewers as may be found necessary. 

That the petitioner has obtained the consent of the Presbytery 
and the approval of the heritors to his present application, in the 
mode prescribed by the said Act; and the statutory certificates to 
that effect and the form of feu-charter proposed to be adopted are 
produced herewith. 


SECTION 9. A477 


That the petitioner desires that the expenses of this application 
and incidental thereto, and the cost of constructing the necessary 
roads, drains, and sewers, shall be ascertained by your Lordships in 
the course of the present proceedings, and declared a permanent 
burden on the glebe. 

_ That the following are the whole proprietors and persons claim- 
ing to be proprietors of lands or heritages conterminous with the 
glebe proposed to be feued, viz. :— 


That the sections of the said Act upon which the petitioner 
founds are the 5th, 6th, 7th, 8th, 9th, 10th, 11th, 12th, 13th, 14th, 
and 18th sections, to which the petitioner begs humbly to refer. 


May it therefore please your Lordships to appoint this petation to 
be intimated in the Minute-Book and on the Walls, in 
common form, and to be advertised once in the Edinburgh 
Gazette, and once weekly for three successive weeks in the 

, or such other newspaper as your Lordships shall 
think fit ; and also to grant warrant for serving the same, with 
a copy of your Lordships’ deliverance thereon, wpon the savd 


and ordain them respectively to lodge answers thereto, if so 
advised, within such time as your Lordships shall think 
proper ; and upon resuming consideration hereof, with or 
without answers, to remit to such person or persons as your 
Lordships shall appoint to inquire into the facts above stated, 
and to report in terms of said Act, and upon receiving such 
report, and after such further investigation or procedure as 
your Lordships may be pleased to direct, to authorise and 
empower the petitioner and has successors in office, at the sight 
of the heritors and Presbytery, subject to the provisions of the 
said Act, and subject to such further conditions or restric- 
tions as your Lordships may deem expedient, to grant and 
dispose of those parts and portions of the said glebe colowred 
green and yellow on the sad plan, or any part or parts there- 
of, in feu-farm, fee, and heritage, for the highest feu-duties 
that can be got for the same, not being less than the minimum 
rates after mentioned, and that either by public auction or 
private contract, to fix the minimum rate of feuing at the sum 
of £ per imperial acre for the ground coloured green, 
and the same rate of £ per imperial acre for the ground 
coloured yellow, if disposed of in feus not exceeding an acre, 
but if taken in feus eaceeding an acre, at £ per imperral 
acre, or such other sum or sums respectively as your Lord- 
ships may think proper, and to approve of the form of feu- 
charter herewith produced, as the same may be adjusted at 
the sight of your Lordships, as the form to be adopted in feu- 
ing the said lands ; also to authorise and empower the peti- 
tioner, and his successors in office to make and construct the 
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road shown and coloured brown on said plan, and such other 
roads and passages, and such sewers or drains in the said 
lands as may be found reasonable and expedient ; further, to 
ascertain the expenses of this application and incidental there- 
to, and the cost of making and constructiug said roads, 
drains, and sewers, and to decern the amount thereof a per- 
manent burden wpon the glebe, all in terms of the said 
Statute ; or to do otherwise in the premises as to your Lord- 
ships shall seem proper. 


According to Justice, &c. 
[Szgned by Counsel. | 


(d) As to the certificates of the presbytery and heritors, see 
sections 6, 7, and 8, ante, pp. 474 and 475. 


(e) The following is the model form of feu-charter approved of 
by the Court in the Penzcwik case (5 Macph. 1145), with the altera- 
tions rendered necessary by the Conveyancing Act, and approved of 
by the Court in the case of Browne, lst March 1875, 2 Rettie 488 :— 


I, the Reverend , minister of the parish of - 
in the presbytery of , and county of , and as 
such minister in possession of the glebe of the said parish, and 
duly authorized to feu the subjects hereinafter disponed in virtue of 
an order or decree of the Right Honourable the Lords of Council 
and Session, as Commissioners for the Plantation of Kirks and 
Valuation of Teinds, dated the day of 18, pro- 
nounced in an application presented by me on the day of 

18 , for authority to feu the glebe of the said parish 
under and in terms of the Act 29th and 30th Victoria, cap. 71, 
entituled “An Act to facilitate the letting on Lease, feuing, or 
selling Glebe Lands in Scotland,” with consent of the heritors of 


said parish as certified by , Clerk of the said heritors, and 
of the presbytery of , a8 certified by , moderator, 
and , clerk of the said presbytery, the said clerk of the 


heritors and moderator, and clerk of the presbytery, respectively 
subscribing these presents on behalf of, and as duly authorized by, 
the said heritors and presbytery respectively, iv CoNsIpERATION of 
the feu-duty and other prestations underwritten, and with and under 
the reservations, conditions, restrictions, obligations, provisions, and 
declarations after specified, do hereby sell and in feu-farm dispone 
to and in favour of and his heirs and successors whomso- 
ever [The destination in each case will be matter of arrangement with 
the fewar. The clauses obligatory on the feuar, and other relative 
clauses, will be subject to corresponding alterations], but excluding 
assignees before infeftment hereon, or registration hereof, in the 
register of sasines; declaring that it shall not be competent after 
the expiry of six months from the last date hereof to expede in- 
feftment hereon, or to register these presents in the said register of 
sasines, to the effect of completing a valid feudal title under the 
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same, heritably and irredeemably, All and whole—| Here describe the 
subjects, and the following reservation of minerals will be inserted or 
omitted, as may be determined by the minister, heritors, and presbytery | 
—teserving always to those having right thereto as proprietors or 
incumbents of the said glebe for their respective rights and interests, 
the whole mines, metals, minerals, fossils, coal, limestone, freestone, 
and others within the piece of ground hereby disponed, and full 
power and liberty to them, or any person authorized by them, to 
search for, work, win, and carry away the same; but declaring 
always, not only that they shall have no right to work or win the 
said mines, metals, minerals, or others from the surface of the said 
piece of ground, or in such manner as to injure the surface thereof, 
or the buildings that may be erected thereon, but also that they 
shall be bound to satisfy and pay all damages that may be occasioned 
to the surface of the ground or buildings thereon by their working 
thereof, as such damages shall be ascertained by two arbiters to be 
mutually chosen, or by an oversman to be appointed by such arbiters 
in case of their differing in opinion, with entry at the e 
to be holden, the said piece of ground, by the said 
and his foresaids, of and under me and my successors in office, 
ministers of the said parish of , a8 superiors of 
the same, in feu-farm, fee, and heritage for ever; paying therefor 
yearly, the said and his foresaids, to me and my fore- 
saids, the sum of ' sterling, in name of feu-duty, and 
that at two terms in the year, Whitsunday and Martinmas, by equal 
portions, beginning the first term’s payment at for the 
half-year immediately preceding, and the next term’s payment at 
thereafter, and so forth yearly and termly in all time 
thereafter, with interest at the rate of five per centum per annum 
on each termly payment from the date on which the same falls due 
until payment thereof ; and paying a duplicate of the said annual 
feu-duty at the term of (being nineteen years after the term 
from which the feu-duty begins to run), and at the term of 
in each nineteenth year thereafter, with a fifth part more of penalty 
in case of failure, and interest of each of said payments at the fore- 
said rate from the time the same falls due during the non-payment ; 
but declaring always, as it is hereby provided and declared, that 
these presents are granted with and under the several conditions, 
restrictions, obligations, provisions, and declarations following, viz. : 
—First,* That the said and his foresaids shall be bound, 
within two years [or such shorter space as may be agreed on] from the 
last date of these presents, to erect upon the piece of ground hereby 
disponed a dwelling-house or villa, one or more, with suitable offices, 
all of stone and lime and covered with slates [or otherwise specify the 
nature of the buildings to be erected], and which shall for the actual 
erection cost at least the sum of £ sterling [here specefy 
_asum not less than sixty years’ purchase of the feu-duty ; but see note 
(b) to section 13, post p. 485]; provided always, that no buildings of 
any other description shall be built on the ground hereby disponed, 
and the ground unbuilt on shall be used exclusively as gardens or 
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for planting, or as pleasure grounds, or for ordinary agricultural 
purposes, except in such cases as a deviation may be specially 
authorized in writing by me or my successors in office and the said 
heritors and presbytery ; and the said and his foresaids 
shall be bound and obliged to uphold and maintain the said dwel- 
ling-house and offices in good and complete repair in all time there- 
after, and of at least the value before mentioned, and not to use the 
said buildings for any other purpose than that for which they were 
erected, or than for similar purposes, except by the consent in writ- 
ing of me or my foresaids and the said heritors and presbytery ; 
farther, the said and his foresaids shall be bound and 
obliged to keep the said buildings constantly insured against loss by 
fire with some respectable insurance company, for at least the sum 
of £ [here insert the sum to be stated above, as the minimum 
cost of erection of the buildings], and in the event of the said buildings 
or any of them being destroyed by fire, the whole sum to be received 
from the said insurance company shall be expended at the sight of 
me or my foresaids in rebuilding the said buildings, or repairing the 
damage done by such fire: Srconp, That the said or his 
foresaids shall be bound, within the space of [here insert a short rea- 
sonable time] from the last date of these presents, to enclose the 
ground hereby disponed with suitable and sufficient fences for divi- 
sion or boundary walls, and thereafter to maintain the said fences 
in good and complete repair; and the said and his foresaids 
shall be entitled to erect such fences to the extent of one-half of 
the breadth or thickness thereof upon the adjoining unfeued ground 
(if any) forming part of the said glebe on each side, not fronting a 
road or street ; but on the side or sides fronting a road or street, and 
on the marches with adjoining properties, the said fences shall be 
built wholly upon the ground hereby feued; and the said 

or his foresaids shall be entitled to receive payment of one-half of 
the value of such fences not fronting a road or street, as the same 
shall be settled by arbitration between the parties if not otherwise 
agreed upon, from the person or persons who may hereafter feu the 
adjoining ground in terms of a provision to be inserted in their feu 
rights; and upon the said or his foresaids receiving such 
payment, such fences shall thenceforth be mutual property, and be 
maintained at the joint expense of the parties; but declaring that 
the said and his foresaids shall have no claim against me 
or my foresaids for any part of the expense of erecting or maintain- 
ing such fences ; and farther, the said and his foresaids 
shall be bound to pay to the adjoining feuars one-half of the value 
of any fences which may have been or may be erected by such 
feuars, to the extent of one-half of the breadth or thickness 
thereof, on the piece of ground hereby disponed, as such value 
shall be settled by arbitration between the parties, if not other- 
wise agreed on, and upon the said or his fore+ 
saids making such payment, such fence shall thereafter be mutual 
property, and be maintained at the joint expense of the parties; 
but declaring that no feuar shall be required to pay for a 
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boundary wall of a greater height than six feet above the level of 
the ground, or of a greater thickness than one foot: Turrp, That 
the said and his foresaids shall be bound and obliged 
always to keep in good and sufficient repair the whole footpaths and 
gutter or water channel which shall be laid off, or which have 
already been made on any side of the piece of ground hereby feued, 
as also the one-half of the road or roads opposite the said ground 
or fronting any side thereof, when the ground on the opposite side 
of such road or roads shall have been feued by me or my successors 
for building purposes, and the whole of such road or roads, where 
the ground on the opposite side thereof shall not have been feued 
for said purposes, or until such grounds shall have been so feued, 
and that to the satisfaction of me or my suceessors and the said 
heritors and presbytery ; and the said and his foresaids shall 
further be bound and obliged, so soon as required by me or my fore- 
saids, to pay a proportion of the expense of making common sewers 
in the roads or streets which shall be laid off, or which have already 
been made as aforesaid, and of keeping the same in good repair in 
all time thereafter, corresponding to the extent of such roads or 
streets along the piece of ground hereby disponed; and it is hereby 
declared that all such roads, streets, footpaths, gutters, and sewers, 
and also all buildings and fences, shall be made and executed (in so 
far as not already done), and shall be maintained at the sight and 
to the satisfaction of me or my foresaids, or of a person to be named 
by us [here will be introduced, when required wn the opinion of the 
superiors, any further or more detailed provisions as to drainage and 
sewerage, and where feus adjoin or comprehend burn courses, provisions 
for preventing the pollution of the water as it passes, and for preserv- 
ing the full use of the stream or burn course for the benefit ef the lower 
ground]; and further, the said and his foresaids 
shall pay to me or my foresaids the sum of one guinea towards the 
expense of laying off the ground hereby disponed: Fourrn, That it 
shall not be lawful to the said or his foresaids to 
erect upon the said piece of ground buildings of any other descrip- 
tion than dwelling-houses and offices thereto, or shops, nor to con- 
vert such dwelling-houses, offices, or shops to any other use or pur- 
pose, or to erect any of the said buildings so as to project upon the 
line of the said streets, roads, or footpaths; nor shall it be lawful 
to the said or his foresaids to erect or carry on 
upon the said ground, or any part thereof, any soap-work, candle- 
work, tan-work, slaughter-house, skin-work, dye-work, oil-work, 
lime-work, distillery, brewery, or to carry on any other manufacture 
or chemical process of any kind, nor to deposit any nauseous mate- 
rials, nuisances, or obstructions on the said ground, or the roads, 
streets, or footpaths adjoining the same, nor to do any other act 
which may injure the amenity of the place or neighbourhood for 
_dwelling-houses: Firrxa, That if the said or his 
foresaids shall contravene or fail to implement any of the conditions, 
provisions, restrictions, or obligations herein written, this present 
right, and all that may have pooned thereon, shall, in the option 
26 
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of me or my foresaids, become void and null, without declarator or 
other process at law to that effect, any law or practice to the con- 
trary notwithstanding; and also the said and his 
foresaids shall amit, lose, and forfeit all right and interest in the 
ground hereby feued, and buildings thereon, which shall thereupon 
revert to and become the property of me and my foresaids, free and 
disencumbered of all burdens whatsoever, in like manner as if this 
feu right had never been granted, and I and my foresaids shall have 
right to remove the said and his foresaids, and 
enter into possession and levy the rents of the said subjects in all 
time thereafter, but without prejudice to the rights and interests of 
bona fide heritable creditors, and without prejudice to the legal rights 
and remedies of me and my foresaids against the said 

and his foresaids for payment of the byegone feu-duties and 
performance of the prestations incumbent on them under these pre- 
sents prior to the date of such forfeiture ; which several conditions, 
restrictions, obligations, provisions, and declarations before written 
are hereby declared real burdens upon and affecting the subjects 
hereby disponed, and are appointed to be set forth at length or 
validly referred to, in terms of the provisions of ‘The ‘Titles to 
Land Consolidation (Scotland) Act, 1868,” and ‘“ The Conveyancing 
(Scotland) Act, 1874,” in all future rights, transmissions, and inves- 
titures of the said subjects, otherwise the same shall be void and 
null; and I, with consent foresaid, bind myself and my foresaids to 
make an extract of the said decree authorizing me to feu the said 
glebe forthcoming to the said and his foresaids, 
at their expense, on all necessary occasions, upon a receipt and 
obligation for redelivery within a reasonable time, and under a 
suitable penalty ; and I, with consent foresaid, assign the rents ; 
and I, with consent foresaid, bind and oblige myself and my fore- 
saids to free and relieve the said and his foresaids 
of all public, parochial, and local burdens and assessments ; and I 
and the said heritors and presbytery grant warrandice from my 
and their own proper facts and deeds only; and I, with consent 
foresaid, consent to registration hereof for preservation ; and I, with 
consent foresaid, direct the whole of this deed to be recorded in the 
register of sasiues.—In witness whereof. 


* In a form of feu-charter prepared by Mr T. G. Murray, W.S., 
and approved of by the Court, as the form to be used in feuing the 
Glebe of Kirkcaldy, where it was contemplated to erect workmen’s 
houses on some portions of the glebe, the following clause is the 
provision as regards the erection of houses :— 

That the said and his foresaids shall be bound 
and obliged, within two years [or such shorter period as may be agreed 
on], from the last date of these presents, to erect upon the piece of 
ground hereby disponed a dwelling-house, one or more, with suit- 
able offices, all of stone and lime, and covered with slates [or other- 
wise specify the nature of the buildings to be erected], and which shall 


for the actual erection cost at least the sum of £ sterling 


SECTION 10. 483 


[here specify a sum at the rate of not less than £240 Jor each feu of 
thirty-six feet of frontage, with a depth of fifty-eight feet, and a pro- 
portionally larger or smaller sum for any additional or less Frontage 
and depth, the rate of calculation in the case of extent or depth of a few 
over or under fifty-eight feet being taken at one half of the rate for 
frontage}, and the said and his foresaids shall 
be bound and obliged to uphold and maintain the said dwelling 
house and offices [or other buildings to be specified] in good and com- 
plete repair in all time thereafter, and of at least the value before 
mentioned ; farther, the said and his foresaids 
shall be bound and obliged to keep the said buildings constantly 
insured against loss by fire with some respectable insurance com- 
pany, for at least the sum of £ [here specify the sum to be 
stated above as the mininvwm cost of erection of the cost of the buildings | ; 
and in the event of the said buildings or any of them being 
destroyed or injured by fire, the whole sum to be received from 
the said insurance company shall be expended at the sight of me 
or my foresaids in rebuilding the said buildings or repairing the 
damage done by such fire. 


10. Intimation to be made of application.—The 
Court (a) shall appoint the petition (b) to be intimated 
in the minute book and on the walls in common form, 
and to be served upon all proprietors of lands and 
heritages conterminous with the lands proposed to be 
feued or leased for building; and shall also appoint 
notice of the petition to be inserted once in the Hdin- 
burgh Gazette, and once a week for three successive 
weeks in such local newspaper or newspapers as the 
Court may think proper (c). 


(a) As to the meaning attached to the word ‘‘ Court,” see section 
Qrante, pe a0 1. 


(b) Viz., the petition mentioned in sections 5 and 9. A style 
is given ante, p. 479. 


(c) The prayer of the petition should ask for the intimation and 
service here mentioned. he first interlocutor will be in the follow- 
ing terms :—“ The Lords having considered the petition, and the 
“ preliminary intimations, and certificates thereof, in terms of the 
“ Statute 29 and 30 Vict. c. 71, appoint farther intimation to be 
“ made in terms of the prayer of the petition, the local intimation 
“* being inserted in the : Grant warrant for service as 
‘craved, and ordain any parties, respondents, to lodge answers to 
“ said petition, if so advised, within ten days after date of service.” 


484 THE GLEBE LANDS ACT OF 1866. 


11. Power of any conterminous proprietor to appear 
and object in Court.—It shall be in the power of any 
proprietor of lands or heritages conterminous with the 
lands proposed to be feued or leased for building to 
appear and object to the application being granted, on 
the ground of injury to the value or amenity of his 
said lands or heritages, and it shall be in the power of 
the Court (a), on considering such objections, to give 
effect thereto by refusing the application in whole or 
in part (0). 


(a) As to the meaning attached to the word “ Court,” see sec- 
tion 2, ante, p. 471. 


(6) Under this clause a conterminous proprietor may object to 
power being given to feu for building purposes, while not objecting 
to feuing for agricultural purposes; Jlacleod, 4th July 1870, 8 
Macph. 955. 


12. Court may remit petition for inquiry into facts. 
—After intimation and advertisement aforesaid (a) the 
Court (b), on considering the petition (¢), with or with- 
out answers from any party interested (d), may remit 
to such person or persons as they shall appoint to in- 
quire into the facts stated in the petition, and to report 
his or their opinion or opinions thereon, and as to any 
conditions or restrictions subject to which the prayer 
of the petition should be granted (e). 


(a) Viz., those mentioned in section 10, ante, p. 483. 


(b) As to the meaning attached to the word ‘Court,’ see section 
2, ante, p. 471. 


(c) Viz., the petition mentioned in sections 5 and 9. 


(d) As to the parties entitled to object to the petition being 
granted, see section 11, supra. 


(e) A remit is first made to the Lord Ordinary in Teind Causes 
who remits to a man of skill “to inquire into the facts stated in 
“the petition, and to report his opinion thereon, and as to the 
‘minimum rate at which, if the petition be granted, the glebe or 
‘‘ any portion thereof should be feued or leased for building, and as 
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““to any conditions or restrictions subject to which the prayer of the 
“ petition should be granted.” On receiving the report, the Lord 
Ordinary reports the case to the Teind Court, who dispose of the 
petition. 


13. Court may grant authority subject to certain 
conditions (a).—The Court may, by order or interlo- 
cutor, and subject to any conditions or restrictions 
they may deem expedient (b), grant such authority, 
and shall in such order or interlocutor fix the mini- 
mum rate at which the glebe or any portion thereof 
shall be feued (c) or leased for building (d), and shall 
authorize and empower the petitioner and his succes- 
sors in office at the sight of the heritors and the pres- 
bytery, subject to the provisions of this Act, to grant 
and dispose of the glebe, or any part or parts thereof, 
in feu farm, fee, and heritage, for the highest feu 
duties, or in building leases for the highest rent in 
grain or in money, that can be got for the same, not 
being less than the said minimum, and that either by 
public auction or private contract (¢). 


(a) As to the meaning attached to the words ‘“ Court,” “ glebe,” 
“‘ heritors,” and “ presbytery,” see section 2, ante, p. 471. 


(b) As to the conditions or restrictions which the Court are in 
the habit of inserting in feu rights, see the model charter printed 
ante, p. 478. 

The rule that the feuars shall be bound to erect buildings of the 
value of at least sixty years’ purchase of the feu duty is not inflex- 
ible, and in one case the value of forty-five years’ purchase was 
sanctioned—Fogo, lst July 1868, 6 Macph. 970. 

Although there is no provision authorizing the Court to grant 
power to feu to any particular person at a specified rate of feu-duty, it 
was nevertheless held by a majority of the Court in the case of Stewart 
(Minister of Wilton), 1st July 1868, 5 Scot. Law Rept. 631, that it 
was competent, under this clause as to conditions or restrictions, to 
give effect to an arrangement between the minister and a conter- 
minous proprietor who had objected to the prayer of the petition 
being granted as regarded one lot of the glebe lands, the arrange- 
ment being that the proprietor referred to should get a feu for £10 
_ per acre of 103 acres of the lot in question, and that the remaining 
portion thereof should be feued for villa residences only. The 
reporter to whom the petition had been remitted recommended that 
this arrangement should be sanctioned by the Court; but it is 
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thought that such an arrangement can competently be carried into 
effect only under the provisions cf section 17. 


(c) In the case of Macleod, 4th July 1870, 8 Macph. 955, it was 
held that the power to grant feus of glebes is not limited to feus for 
building purposes. In that case a conterminous proprietor offered 
to feu 328 acres of the glebe of Blair-Athole—steep rocky ground, 
incapable of reclamation for tillage, scarcely improveable for pastur- 
age, and not suited for building purposes. The feu duty offered was 
4s. per acre, or about double the grazing value of the land; and this 
arrangement received the sanction of the Court. In the same case 
another conterminous proprietor objected to the small glebe of Kil- 
maveonaig being feued for building purposes, in respect that it was 
wholly within his policies; and the Court permitted it to be feued 
for agricultural purposes at £5 per acre. 

In the ordinary case, however, the building value, and not the 
agricultural value, of the land is taken as the datum for fixing the 


minimum feu-duty—Campbell v. Morison, 18th Nov. 1872, 11 
Macph. 80. 


(d) There is no power of leasing except for building purposes. j 


(e) The interlocutor pronounced at this stage of the proceedings 
is generally in the following terms :—‘ Authorize and empower the 
‘“ petitioner and his successors in office, ministers serving the cure 
‘* of the parish of , Subject to the provisions of the Glebe 
‘‘ Lands (Scotland) Act 1866, to dispone the portions of the glebe 
“described in the Lord Ordinary’s report, on the conditions in all 
“ respects proposed by his Lordship ; and approve of the form of the 
“feu charter, No. of process; Quoad ultra supersede in the mean- 
‘‘ time further consideration of the petition.” 


14. Court may authorize construction of streets, 
cee. («).—The Court may also, on such application, 
authorize the minister to make and construct such 
streets, roads, passages, sewers, or drains in and through 
the glebe or any part thereof as the Court on inquiry 
may find reasonable or expedient, with the view of 
the more advantageous feuing or leasing thereof (d) 


(a) As to the meaning attached to the words “Court,” “ mini- 
a + Se. Se ” by A '7 
ster,” and “‘glebe,” see section 2, ante, p. 471. 


(b) A style containing such an application is printed ante, p. 475. 


15. Lo whom few duties, &c. to be made payable 
(a).—The said feu duties and rents, and the interest 
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of any monies arising from any sale or sales in fee 
simple of any part or parts of the glebe invested as 
herein-after (b) provided, shall be taken payable to the 
minister and his successors in office serving the cure of 
the parish for the time, in all time thereafter, and be 
recoverable by him or them: Provided that on the 
death of any minister, his widow, heirs, or executors 
shall have right to and shall be entitled to receive and 
discharge the said feu duties and rents in the same 
manner and for the same length of time as is provided 
by the thirteenth Act of the third session of the second 
Parliament of Charles the Second, passed at Hdinburgh 
the twenty-third day of August One thousand six 
hundred and seventy-two, intituled Act for the Ann 
due to the Executors of Bishops and Mimsters, with 
regard to the stipend of the parish as ann (c); and 
provided further, that in the event of any circumstance 
causing a vacancy to be prolonged beyond the term 
during which such widow, heirs, or executors have a 
right to the said feu duties and rents, it shall be lawful 
for the heritors of the parish and presbytery of the 
bounds to uplift and to apply the said feu duties and 
rents to the provision of spiritual superintendence and 
the supply of religious ordinances in the parish during 
the vacancy. 


(a) As to the meaning attached to the words “glebe,” “ mini- 
ster,” ‘‘heritors,” and ‘‘ presbytery,” see section 2, ante, p. 471, 


(b) Viz., in section 17, post, p. 488. 


(c) Viz., the Act 1672, ¢. 18. As to the nature of ann, and 
when due, see Duncan’s Parochial Ecclesiastical Law, p. 320. The 
payments of stipend and of ann under the Act referred to are not 
affected by the Apportionment Act of 1870; Latta v. Edinburgh 
Ecclesiastical Commissioners, 30th November 1877, 5 Rettie 266. 


16. Further provisions as to feu duties (a).— 

- Subject to the provisions of this Act (0), the feu duties 
which shall become payable under any contracts, dis- 
positions, or charters of feu, or writs by progress (c), and the 
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rents under any building leases to be granted in virtue 
of this Act, shall in all time thereafter belong to the 
minister, and shall be held and enjoyed by him in lieu 
and place of the natural possession of such glebe, or 
the rents, mails, duties, and profits of the same, and 
subject always to the burden of payment of interest on 
the permanent burden after referred to (d), so long as 
it subsists: Provided that after feuing out or letting 
on building lease or selling the said subjects or any 
part thereof, in virtue of this Act, it shall not be com- 
petent for the minister or his successors in office, to 
make any demand upon the heritors for providing 
him in a glebe or in any portion of land in lieu of the 
glebe land so feued, leased, or sold: Provided always, 
that nothing herein contained shall preclude or pre- 
judice any claim which the minister may have to any 
additional glebe that might have been competent to 
him if this Act had not passed. 


(a) As to the meaning attached to the words “ minister,” “ glebe,” 
and “ heritors,” see section 2, ante, joe Sarit 


(b) Viz., the provisions of sections 15, ante, p. 486. 


(c) Writs by progress are now abolished by section 4 of the 
Conveyancing Act, ante, p. 803 et seg. 


(d) Viz., in section 18, post, p. 490. 


17. Right of pre-emption by proprietors whose 
lands are conterminous with the glebe (v).—When 
the Court shall have made an order or interlocutor (b) 
granting authority to feu or let on building lease, and 
fixing the minimum feu duty or rent, any proprie- 
tor (c). whose lands are conterminous with the elebe 
mentioned in such order or interlocutor, may, within 
thirty days of the date of such order or interlocutor, 
intimate his willingness to feu or lease or to purchase 
so much of the said glebe at such a rate of feu duty, 
or rent, or price as the Court may on a consideration 
of the whole circumstances of the case, and after direct- 
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ing such inquiry as they may consider necessary, de- 
termine (d); and if to feu or lease, undertaking to 
grant security over the whole or such part of his estate, 
in addition to the said glebe itself, as to the Court 
shall seem necessary for the regular and punctual pay- 
ment of the feu duty or rent fixed by the Court (c) ; 
and on such intimation, and after such rate of feu duty 
and security therefor, or price, shall have been so fixed, 
the Court shall, in case of feuing or leasing, interpone 
its authority to the bond or other writ in security, and 
decern accordingly, and in case of sale shall pronounce 
a decree of sale thereof in favour of such heritor, on 
which he shall be entitled to obtain a charter from the Crown for payment 
of a blench duty of a penny Scots (Gh) and interpone their 


authority accordingly: Provided always, that such 
heritor shall not be entitled to obtain an extract of the 
said decree of sale until the price shall be consigned in 
one of the chartered banks in Scotland for behoof 
of the minister; and in every case of such sale the 
price, after deduction of all expenses connected 
with the application to the Court, shall be invested at 
sight of the heritors and presbytery on such securities 
and in such manner as the Court of Teinds shall 
direct, and the interests or proceeds only shall be paid 
to the minister: And it is provided further, that it 
shall be lawful for any heir of entail in Scotland to 
burden the lands and estate of which he or she is in 
possession as heir of entail lying contiguous to such 
glebe for the amount of such price, or to give security 
over the same for the annual payment out of the clear 
yearly rents and profits of the said lands and estate, 
the interest of such sum calculated at four and one-half 
per centum, or the amount of such annual payment, 
not exceeding three pounds per centwm of such clear 
yearly rents and profits after deducting all prior 
burdens and provisions, as the same shall be ascertained 
by an average of the five years immediately preceding 
-the date of creation of such burden or security. 


¥ 5 PE PM fale As v7 
(a) As to the meaning attached to the words “Court,” “ glebe, 
‘‘heritors,” “ presbytery,” and “minister,” see section 2, ante, p. 471. 
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(b) Under section 13, ante, p. 485. 


(c) In the case of Imrie, 29th January 1868, 6 Macph. 284, the 
minister, after obtaining authority to feu, lodged a minute stating 
that the heritors were anxious to acquire a portion of the glebe for the 
purpose of enlarging the churchyard, and that he had been requested 
to take the necessary steps for carrying this out; but it was held 
that the proper party to make such an application was not the minis- 
ter, but the proprietor or proprietors who desired to acquire the 
ground. 


(d) A minute lodged by a conterminous proprietor under this 
clause may be withdrawn before any procedure has taken place upon 
it—Fogo, 9th Noy. 1868, 7 Macph. 88. 

Such a minute must be unconditional ; the offer cannot be limited 
to a sum or price stated by the proprietor to be the maximum that 
he is willing to give—ogo, supra. 

The lodging of a minute by a conterminous proprietor intimating 
his willingness to purchase does not conclude a personal contract of 
sale between him and the minister, it being in the power of the 
Court, at any time before decree of sale is pronounced, to impose 
conditions for the protection of the benefice. The substitution of 
sale for feuing requires that the conditions shall be reconsidered— 
Gloag v. Rutherfurd, 6th Jan. 1873, 11 Macph. 251. 

In the ordinary case, the price to be paid by a conterminous pro- 
prietor for lands taken under this section is twenty-five times the 
amount fixed as the minimum feu-duty—Campbell v. Morison, 18th 
Nov. 1872, 11 Macph. 80. 

Where two or more conterminous proprietors intimate their 
willingness to purchase the glebe or the same portion of it, the Court 
will inquire and ascertain which of them will give the largest price 
—Herdman, 15th July 1868, 5 Scot. Law Rep. 659. 


(e) This clause is intended to give sufficient security for the pay-. 
ment of the feu-duty or rent, where it is not proposed to atford 
such security by the erection of buildings of the necessary value. 


(f) The abolition of charters by progress, effected by section 4 of 
the Conveyancing Act, operates as a repeal of these words; and 
section 36 of that Act (ante, p. 877) accordingly provides that the 
title of the purchaser may be completed by merely recording the 
extract decree of sale in the appropriate register of sasines. 


18. Provisions as to cost of application to Court 
(a).—The Court, on the granting of any such order or 
interlocutor (b), or at any time thereafter, on the sum- 
mary application of the minister on whose application 
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the interlocutor or order was granted, or his heirs, 
executors, administrators, or assignees, shall inquire 
into and ascertain the sums which shall have been paid 
as the costs, charges, and expenses of applying for and 
obtaining such order or interlocutor and incidental 
thereto, and of making and constructing streets, roads, 
passages, sewers, or drains in or through the glebe or 
any part thereof (c), and shall decern the amount 
thereof a permanent burden upon the glebe; and the 
interest thereof, until extinguished, as after provided 
(d) or otherwise, shall form a first charge on the whole 
produce and revenue of the said glebe (e). 


(a) As to the meaning attached to the words ‘ Court,” “ mini- 
ster,” and “‘glebe,” see section 2, ante, p. 471. 


(6) Under section 13, ante, p. 485. 
(c) See section 14, ante, p. 486. 
(d) Viz., in section 19, infra. 


(e) A bond and disposition in security will be granted to the 
person who has paid or advanced the amount, and may of course be 
assigned. 


19. Casualties to be applied to extinction of costs, 
and provision as to payment of costs——As long as 
_any such: burden (a) shall remain unpaid, the casual- 
ties of superiority (b) which shall become payable 
under any contracts, dispositions, or charters of feu, 
or writs by progress for entering heirs or successors (c) to be 
granted as aforesaid, as well as any payments which 
may be received from the grantees thereof in respect 
of the construction of roads, ‘sewers, or drains, shall be 
invested at the sight of the heritors and presbytery 
(d), on such securities and in such manner as the Court 
of Teinds shall approve, as a sinking fund to meet the 
said burden (e), and the interest of the said fund shall 
be paid to the minister (d) for the time being ; and as 
soon as the said fund shall amount to a sum sufficient 
to pay the said burden, the same shall be paid off; 
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and thereupon the casualties of superiority (b) there- 
after to become due shall form part of the income of 
the minister for the time being, and be payable to him. 


(a) See the immediately preceding section. 


(b) Section 23 of the Conveyancing Act (ante, p. 356) abolishes 
casualties in feus granted after 1st October 1874, but permits stipu- 
lations for the payment of fixed sums at fixed periods. The Court 
accordingly now authorises the insertion of a clause in feu charters of 
glebe lands stipulating for the payment of a duplicate of the annual 


feu-duty at the end of every period of nineteen years—Browne, 1st 
March 1875, 2 Rettie 488. 


(c) Under section 4 of the Conveyancing Act, ante, p. 303 et 


seq., writs by progress are rendered incompetent from and after Ist 
October 1874. 


(d) As to the meaning attached to the words “ heritors,” “ pres- 
bytery,” and “minister,” see section 2, ante, p. 471. 


(e) When the creditor in right of the real burden is willing to 
accept a partial payment, the Court will, on the minister's applica- 
tion, direct any casualty that may be received to be applied in part 
payment of the burden, instead of being invested in the way here 


provided—Mackie, 25th May 1874, 1 Rettie 934. 


20. Title, how to be granted (a).—The minister, 
with the consent of the heritors and the presbytery, as 
certified by the clerk to the heritors and by the 
moderator and clerk of the presbytery, shall grant, 
subscribe, and deliver to the feuar or feuars, pur- 
chaser or purchasers, lessee or lessees, all contracts, 
feu charters, dispositions in feu, writs of confirmation, 
resignation (b), clare constat, or acknowledgement, dispo- 
sitions, conveyances, or other deeds or writs, contain- 
ing all usual and necessary clauses for feudally 
conveying and vesting the subjects so feued, sold, 
or leased, in the parties taking the same on feu or 
building lease, or purchasing the same (c), and the 
heirs or singular successors (d) who shall thereafter acquire 
right to the same; and the said contracts and other 
deeds or writs so to be granted shall be deemed and 
held to be as legal and valid titles of property in feu 
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and heritage, or fee simple, or lease, (as the case may 
be), of the properties so feued or conveyed to the 
several persons in whose favour respectively the same 
shall be granted, and their heirs and disponees, as if 
granted by a proprietor or superior with a completed 
feudal title holding immediately of the Crown, and the 
subjects so feued or conveyed or leased under the 
authority of this Act shall be subject to payment of 
poor-rates, any law or custom to the contrary notwith- 
standing; and the said contracts and other deeds shall 
be recorded in the books of the heritors. 


(a) As to the meaning attached to the words “ minister,” “ heri- 
tors,” and ‘‘ presbytery,” see section 2, ante, p. 471. 


(2) Writs of confirmation and resignation are now incompetent, 
under section 4 of the Conveyancing Act, ante, p. 303 et seg. 


(c) The mere recording of a decree of sale pronounced under 
section 17 in favour of a conterminous proprietor is all that is now 
required, under section 36 of the Conveyancing Act, ante, p. 377, 
in order to complete his title as purchaser. 


(d) Section 4 of the Conveyancing Act, ante, p. 303, et seq., 
renders it unnecessary and incompetent for singular successors to 
obtain charters or writs by progress. 


21. Full value to be stipulated to be paid without 
taking money by way of fine, &c.—In all and each of 
the said contracts and other deeds or writs (a) the full 
value of the ground thereby feued or leased shall be 
stipulated to be paid in perpetual annual feu duties, 
or rents for the endurance of such building leases, in 
grain or in money, payable half-yearly, without 
taking any sum or sums of money, or other matter 
or thing whatsoever, by way of fine, foregift, or 
erassum ; and all casualties of superiority accruing on 
the renewal of the title to heirs or singular successors shall be taxed 
at a duplicate of the annual feu duty (6); and all feu 
_ duties, casualties, or rents shall be properly and legally 
secured upon the ground for which the same are 
payable, and on the buildings that may be erected 
thereon, under the usual penalties and forfeitures 


A94 THE GLEBE LANDS ACT OF 1866. 


according to the law and practice of Scotland in feu 
holdings (c). 


(a) See the immediately preceding section. 
(b) See note (b) to section 19, ante, p. 492. 


(c) See the form of feu charter, printed ante, p. 478. 


22. Minister to enjoy same privilege as other 
superiors.—After any such contracts and other deeds 
or writs shall have been executed (a), the minister (0) 
shall have and enjoy all the same remedies for enforc- 
ing payment of the said feu duties and casualties of 
superiority thereby stipulated and agreed to be paid 
(c), and generally all other rights and privileges, which 
by the law and practice of Scotland belong to and are 
competent to other superiors in feu holdings; and the 
parties taking any lands in feu under the provisions of 
this Act, and their heirs and successors, shall have and 
enjoy all the rights and privileges which by the law 
and practice of Scotland belong and are competent to 
vassals in feu holdings, in the same manner and to the 
same effect as if they held the said lands of and under 
the minister as a superior holding immediately of the 
Crown. 


(a) See section 20, ante, p. 492. 


(b) Viz., the minister for the time; see section 2, ante, p. 471. 


(c) As to the remedies now competent for enforcing payment of 
casualties, and payments in lieu thereof, see section 4 of the Con- 
veyancing Act, ante, p. 308 et seg. 


23. Court to pass Acts of Sederunt.—The Court (a) 
shall pass such Acts of Sederunt as they may consider 
necessary to regulate the form of procedure to be 
adopted under this Act for effectually carrying out 
the purposes thereof (0). 
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(a) Viz., the Court of Session as Commissioners for the Planta- 
tion of Kirks and Valuation of Teinds; see section 2 ante, p. 471. 


(b) No Act of Sederunt has been passed in virtue of the powers 
here conferred. 


24. Saving existing Acts authorizing the feuing of 
glebes.—This Act shall not affect any Act of Parlia- 
ment now in existence affecting the feuing of. glebes 
in Scotland, or anything done or contracted to be done 


thereunder (a). 
(a) It is understood that private Acts of Parliament have been 


obtained authorizing the feuing of the glebes of St Cuthbert’s parish, 
Edinburgh, and the East Church Parish, Dalkeith. 
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31 & 32 VICTORLE REGINA, 
CAP. XXXIV. 


An Act to alter some Provisions in the existing Acts as 
to Registration of Writs in certain Registers in 
Scotland.—| 25th June 1868 (a). | 


(a) The Act took effect from and after this the date of its passing. 


Wuereas by an Act of the first Parliament of His. 
Majesty King James the Seventh, held at Edinburgh 
in the year One thousand six hundred and eighty-five, 
intituled “‘ Act concerning the Registration of Writs in 
the Books of Session” (a), certain provisions were made 
as to the registering and extracting of writs registered 
in the Books of Council and Session, and for the better 
securing of the lieges and preservation of principal 
writs, and it was by the said Act statute and ordained, 
inter alia, “that there shall be two minute books kept 
‘in every office, in the one whereof there shall be set 
‘“ down the title of writs given in to be registrate, the 
“name of the giver-in, and the date of the ingiving, 
“which is to be subscribed by the clerk or his sub- 
“stitute foresaid; and all writs so given in shall be 
‘booked within the space of one year after the in- 
‘ giving; and if any party, or one employed by him, 
“ shall desire up a writ given in within the space of 
“six months after its ingiving, then the title of the 
‘writ, the name of the party, and the date of both 
‘“ingiving and outgiving of the said writ, shall be 
‘‘insert in the other minute book, and be subscribed 
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‘“ by the receiver thereof, that as the one minute book 
“doth charge, so the other minute book may dis- 
“ charge, the clerk of such writs, and that no writ 
“given in shall be taken out after the same is 
‘* booked :” 

And whereas the giving up of writs to the parties 
or others employed by them after the same have been 
given in to be registered in the Books of Council and 
Session has caused inconvenience, and has been found 
to interfere with the due and regular booking of the 
writs (b) ; and it is expedient, and will tend to greater 
regularity and security, that writs, after having been 
given in to be registered in the Books of Council and 
Session, should not be given up, but should remain in 
the custody of the keepers of the registers, subject to 
the authority and control of the Lords of Council and 
Session, before being booked, in like manner as after 
being booked : 


(a) Viz., the Act 1685, c. 38. 


(5) As to the practice of withdrawing deeds from the record 
under the provisions of the Act referred to, see the report of Mr 
Thomas Thomson, depute-clerk register, printed in 3 D. 1298. 


Be it therefore enacted by the Queen’s most ex- 
cellent Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the 
authority of the same, as follows: 


1. Writs gwen in to be registered in the Books of 
Council and Session not to be given out.—From and 
after the passing of this Act (a) no writ that shall 
have been given in to be registered in the Books of 
Council and Session shall be taken out by the party 
or any one employed by him, nor shall any such writ 
be given up by the keepers of the register for any 
purpose at any time, either before or after the same 


has been booked, excepting only when authority of 
2H 
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the Lords of Council and Session has been expressly 
given thereto, and then only under such conditions and 
limitations as may be expressed in such authority (0), 
anything in the said recited Act (c) or in any other Act 
or any law or custom to the contrary notwithstanding. 


(a) Viz., 25th June 1868. 


(b) The only case relating to the effect of this enactment is 
Caldwell, 17th Nov. 1871, 10 Macph. 99, the circumstances of which 
were the following:—A settlement was after the death of the 
granter given in to be recorded, and was duly entered in the 
minute book. An extract was subsequently obtained, when an 
omission in the testing clause was discovered. The deed not being 
actually booked, but only entered in the minute book, the principal 
beneficiary and the law agent who had prepared the deed presented 
a petition to the Court, within six months after the deed had been 
given in, praying to be allowed access to the deed for the purpose of 
supplying the omission, The Court granted warrant to the keeper 
of the register, on receiving back the extract already issued, to give 
the petitioners or their agent access to the deed for the purpose of 
allowing the writer of it, at sight of the keeper, to add to the testing 
clause the words specified in the prayer of the petition, and appointed 
a copy of the interlocutor to be appended to every extract that might 
be issued. Opinions were expressed by Lord Ardmillan and Lord 
Kinloch to the effect that the interposition of the Court was com- 
petent, not only within the period of six months formerly allowed 
for access, but beyond it, if sufficient cause were shown. As to 
cases prior to the present Act, where the Court have authorized 
principal deeds to be taken from the record after the expiry of the 
six months, see Bell’s Lectures on Conveyancing, Ist ed., p. 219, 
2d ed., p. 228. 


(c) Viz., the Act 1685,.c. 38. 


2. Writs registered as probative writs not to be 
given back.—Eatracts of indentures of apprenticeship 
may be received in evidence.—And whereas by an Act 
of the first Parliament of His Majesty King William, 
held at Edinburgh in the year 1698, intituled ‘‘ Act 
concerning Registration of Probative Writs” (a), on 
the preamble that “it will be of great ease and 
‘advantage to the lieges that probative writs be 
“allowed to be registrate, albeit they want a clause of 
“registration,” it was statute and ordained, “that it 
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“shall be lawful and liesome to registrate for con- 
“servation all charters granted by subjects, dispo- 
‘sitions, bonds, contracts, tacks, reversions, and all 
‘‘ other probative writs in any public authentic register 
“that is competent, albeit the said writs want a clause 
‘‘ of registration, and the principal to be given back to 
‘the party, and the extract to make entire faith in all 
‘“‘ cases, In the same manner as if the said writs had 
“‘ been registrate by virtue of a clause of registration, 
‘‘ except in the case of improbations:” And whereas 
the giving back of the principal writs impairs the 
utility of the registers of probative writs as registers 
for conservation, and has been found to be of evil con- 
sequence, affording facility for fraud and for obstruct- 
ing the course of justice: Be it therefore enacted, 
That no probative writ given in to be registered in any 
register under authority of the said last-recited Act 
shall be given back to the party, but all such writs 
shall remain in the custody of the keepers of the regis- 
ters in hke manner and subject to the like control as 
any writ given in to be registered in virtue of a clause 
of registration therein contained, anything in the said 
last-recited Act or any other Act or any law or custom 
to the contrary notwithstanding. And where it is by 
any Act, or by the rules of any corporation or trade, 
provided that an indenture of apprenticeship, with a 
certificate of service endorsed thereon, may be received 
as evidence of such apprenticeship having been duly 
served, an extract of such indenture duly recorded in 
the register of probative writs, with a certificate of 
service endorsed on such extract, may be received as 
evidence of such apprenticeship having been duly 


served (4). 
(a) Viz., the Act 1698, c. 4. 


(b) Under the Law Agents Act (36 and 37 Vict. c. 63, sec. 5) 
indentures qualifying for the admission of apprentices as law agents 
must be recorded-in the register of probative writs of the county in 
which the same are entered into, and also intimated to the registrar 
of law agents within six months from the date fixed for the com- 
mencement of the apprenticeship. 
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3. Extracts to bear certificate of Stamp Duty.— 
All extracts issued after the date of the passing of this 
Act from the Books of Council and Session, or of any 
Sheriff Court, or of any register of probative writs, 
shall have upon them, in such form as may from time 
to time be prescribed by the Lord Clerk Register, a 
certificate or marking indicating the cwmulo amount of 
stamp duty paid on the principal writ recorded and 
retained for preservation (a). 


(a) The object of this section is to enable parties to ascertain 
whether a recorded deed has been sufficiently stamped, without the 
necessity of inspecting the principal deed in the register. 
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dl & 32 VICTORIA REGINA:, 


CALMLY: 


An Act to Improve the System of Registration of Writs 
relating to Heritable Property in Scotland.— 31st 
July 1868 (a). | 


[The Land Registers (Scotland) Act, 1868.” ] 


(a) The Act took effect from and after 31st December 1868 ; see 
section 28, post, p. 523. 


WHEREAS it is expedient to amend the system of regis- 
tration of writs relating to lands and heritages in 
Scotland, to lessen the number of registers, and to 
facilitate searches thereof (a) : 

Be it therefore enacted by the Queen’s most excel- 
lent Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the autho- 
rity of the same, as follows :— 


(2) The Act does not extend or apply to burgh registers of 
sasines ; see section 27, post, p. 523. 


1. Short title—This Act may be cited for all 
purposes as “The Land Registers (Scotland) Act, 


1868.” 


2. Interpretation of Terms.—The term “ Register 
of Sasines,” as used in this Act, shall be held as apply- 
ing to the registers directed to be kept by the Act 
1617, c. 16 (a), for the registration of sasines, rever- 
sions, and other writs directed to be recorded therein 
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by that Act or by any subsequent Act of Parliament 
(b); and the word “Writ,” as used in this Act, shall 
apply to and include all deeds and writings which have 
heretofore been in the practice of being recorded in 
these registers (c), or which may under the provisions 
of this Act be recorded in the general register of 
sasines (d). 

(2) The Act here mentioned, on a recital of the frauds arising 
through the existence of latent rights, and for prevention thereof, 
ordained public registers to be kept, in which all instruments of 
sasine, and all reversions and discharges, or assignations thereof, 
should be registered. The registers thus established were a general 
register kept in Edinburgh, and a number of particular or local 
registers throughout the country, the option being given of recording 
either in the general register or in the appropriate particular register. 
This was the foundation of the present system of registration of land 
rights. As to the abolition of the particular registers, see section 8, 
post, p. 508. 


(b) The subsequent Acts of Parliament are 1686, c. 19; 1696, 
C18; 1672, c. 16; 1693, 6,13 and 14. 


(c) The Act does not extend or apply to burgh registers of sasines ; 
see section 27, post, p. 523. 


(d) The particular registers being abolished by section 8, post, 
p. 508. 


3. In General Register of Sasines, writs of each 
county to be kept separate-—The general register of 
sasines for Scotland shall be so kept that the writs 
applicable to each county shall be entered in a separate 
series of presentment books (a), and the writs shall be 
minuted in a separate series of minute books (b), and 
engrossed in a separate series of register volumes, in 
the order of presentment, and where any writ shall 
contain land in more than one county such writ shall 
be entered by the ingiver in the presentment book of 
such of these counties as may be specified in the 
warrant of registration herein-after (¢) provided for, and 
shall be minuted in the minute-book of such of these 
counties or county as are specified in said warrant, 
and shall be engrossed at length in the division of the 
register applicable to one only of the said counties; 
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and a memorandum shall be entered in each division 
of the register applicable to the other counties or 
county in the presentment book of which it is entered 
as aforesaid, setting forth the volume of the register 
and the folio or folios of such volume in which such 
engrossment is made; and such memorandum shall be 
deemed to be equivalent to full engrossment of such 
writ in the division of the register wherein such memo- 
randum shall be entered as aforesaid: For the pur- 
poses of this Act the barony and regality of Glasgow 
(d), and also the stewartry of Kirkcudbright, shall each 
be treated as a county. 


(a) The presentment book is the book in which writs presented 
for registration are first entered. The entry is made immediately on 
_ the writ being presented, and consists merely of the date and hour 
of presentment, the title of the writ, the name of the granter or 
grantee, and the presenter’s signature. 


(b) The minute book, first established by the Act 1693, c. 14, 
contains the leading particulars of the writ, with the day and hour 
of presentment, and the name and designation of the presenter of the 
writ, who, in terms of that statute, should also sign the minute on 
the writ being recorded and returned. ‘The entries in it are made in 
exact conformity with the order of the presentment book ; and the 
writs are engrossed in the register books in the same order. The 
date in the minute book is held to be the date of registration of the 
writ. See sec. 142 of the Consolidation Act of 1868, ante, p. 270. 


(c) Viz., in section 4, post, p. 504. The matter is now regulated 
solely by section 141 of the Consolidation Act, ante, p. 267. 


(d) The district embraced in the barony and regality of Glasgow 
for the purposes of this Act is defined by the following Act :— 


34 & 35 VICTORIA. 
CHAP. 68, 


An Act to determine the Boundaries of the Barony and Regality of 
Glasgow for purposes of Registration.—{14th August 1871.] 


Wuereas by the third section of the Land Registers (Scotland) Act, 31 and 32 
1868, it is enacted that for the purposes of the said Act the barony Vict. c. 64. 
and regality of Glasgow shall be treated as a county; but doubts are 
entertained as to the boundaries of said barony and regality : 
Be it therefore enacted by the Queen’s most excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and Temporal, 
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and Commons, in this present Parliament assembled, and by the autho- 
rity of the same, as follows: 


I. Boundaries of the barony and regality of Glasgow.—For the 
purposes of the recited Act, the barony and regality of Glasgow shall 
be deemed and taken to include the parishes of Glasgow Barony, 
Maryhill, Shettleston, Springburn, Calton, Govan, Gorbals, and 
Cadder ; and for the purposes of said Act no part of the parish of 
Old Monkland shall be deemed or taken to be within said barony or 
regality, but the entire parish of Old Monkland shall be deemed and 
taken to be only within the county of Lanark. 


II. Registration of certain writs registered in the General Register 
of Sasines to be effectual—No writ relating to lands or heritages 
within the parishes of Glasgow Barony, Maryhill, Shettleston, Spring- 
burn, Calton, Govan, Gorbals, Cadder, and Old Monkland, or any 
one or more of those parishes heretofore registered in the general 
register of sasines in the division thereof applicable to the barony 
and regality of Glasgow, or in the division thereof applicable to the 
county of Lanark, or in the division thereof applicable to the county 
of Renfrew, shall be open to objection in respect that such writ ought 
to have been registered in one or more of said other divisions; and 
all such writs shall be held to be, and shall be sufficiently registered, 
notwithstanding any such objection. 


III. Registration of certain writs registered in particular Registers 
of Sasines to be effectual.—No writ relating to lands and heritages 
within the parish of Old Monkland heretofore registered in the 
particular register of sasines for the barony and regality of Glasgow, 
or in the particular register of sasines for the county of Lanark, shall 
be open to objection on the ground that such writ should have been 
registered in the other of the said two registers ; and all such writs 
shall be held to be, and shall be sufficiently registered, notwithstand- 
ing any such objection. 


IV. Saving the preference of writs validly registered. —Provided 
always, that no provision of this Act shall operate to invalidate or in 
any way affect injuriously any writ validly registered in the proper 
register prior to the passing of this Act, or any rights depending 
thereon. 


4, All Writs shall have a Warrant of Registration endorsed thereon, 
specifying county or counties in which lands lie (a).—All writs which may be 
recorded in the general register of sasines in terms of this Act shall, previous 
to being presented for registration, have a warrant endorsed or written 
thereon in or as nearly as may be in the form of Schedule (A.) No. 1. hereto 
annexed, specifying the person or persons on whose behalf the writ is so 
presented, and the county or counties in which the lands to which such writ 
has reference are situated, and signed by such person or persons, or his or 
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their agent or agents ; and the form of warrant of registration hereby pre- 
scribed shall supersede and be used in place of the form of warrant of regis- 
tration as given in Schedule (A.) No. 1. annexed to ‘‘ The Titles to Land 
(Scotland) Act, 1858.” And in the case of an assignation of an unrecorded 
conveyance in virtue of the provisions of the 13th section of the said ‘‘ Titles 
to Land (Scotland) Act, 1858,” the warrant of registration to be employed 
Shall be in or as nearly as may be in the form of Schedule (A.) No. 2. hereto 
annexed; and that form of warrant of registration shall supersede and be 
used in place of the form of warrant given in Schedule (A.) No. 2. annexed 
to the said ‘‘ Titles to Land (Scotland) Act, 1858.” And warrants of regis- 
tration may be signed either by an individual agent, or by the subscription 
of any firm of which such agent may be a partner. And the form of war- 
rants of registration hereby prescribed shall have the same legal force and effect 
as is conferred on the forms of warrants of registration annexed to the said 
**Titles to Land (Scotland) Act, 1858,” with references to the conveyances 
for which such warrants are prescribed by the said last-mentioned Act. 


(a) The object of this section was to adapt warrants of registra- 
tion to the new system introduced by the preceding section. An 
enactment in almost identical terms was contained in section 141 of 
the Consolidation Act, ante, p. 267. This anomaly was occasioned 
by the uncertainty whether both Acts (which ultimately received 
the royal assent on the same day) would be passed in the same ses- 
sion ; and the present section thus deals with the Titles to Land Act 
of 1858 asa subsisting Act. The above-mentioned section of the 
Consolidation Act, which is applicable to writs recorded in the burgh 
registers as well as to those recorded in the general register of sasines, 
being thus the one really operative, the present section of the Land 
Registers Act and the relative forms of warrant, No. 1 and No. 2 
of Schedule (A.), have been repealed by the Statute Law Revision 
Act of 1875 (38 and 39 Vict. c. 66). 


SCHEDULE (A. ) 
No. 1. (@). 
Warrant of Registration on a Writ to be registered for publication. 


Register on behalf of A.B. [insert designation] in the register of the county 
of OC. [or if the writ contains land in more than one county, in the registers 
of the counties of C., D., H., and F.] [or Register, &c., along with assigna- 
tion (or assignations) or writ of resignation hereon, in the register of the 
county of (., or in the registers of the counties of 0., D., H., and F#., or 
otherwise as the case may be}. 


(Signed) Alglbiic 
[or] G.H., W.S., Edinburgh, agent. 
[or] JK. & L., W.S., Edinburgh, agents. 
[or as the case may be. | 
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No. 2. (@.) 
Warrant of Registration on a Writ when presented with Assignation apart, 
or Notarial Instrument for publication. 


Register on behalf of A.B. [insert designation] along with the assignation 
for assignations, or notarial instrument] docqueted with reference hereto 
[or otherwise as the case may be] in the register of the county of C. [or of 
the writ and assignation, or assignations, or notarial instrument have refer- 
ence to land in more than one county, in the registers of the counties of C., 
D., H., and F.) 

(Signed) ADB, 
for] G.H., W.S., Edinburgh, agent. 
for] J.K. & L., W.S., Edinburgh, agents. 
[or as the case may be. | 

(a) Repealed by the Statute Law Revision Act of 1875 ; see note 

(a) to the preceding section, ante, p, 509. 


5. Competent to record writs in other county or 
counties to which they refer by new warrant.—Pro- 
vided always, ‘That where any writ (a) containing 
lands or heritages in more than one county shall 
not have had a warrant of registration endorsed or 
written thereon applicable to all the counties to which 
it applies, the registration of such writ shall, notwith- 
standing, as regards the county or counties mentioned 
in the warrant, and in the minute books and register 
volumes of which county or counties it has been 
recorded, or a memorandum thereof entered, be 
effectual; and it shall be competent afterwards to 
present such writ by a new warrant of registration 
thereon, and to minute and register such writ in the 
register of any other county or counties to which such 
writ applies in terms of such new warrant; and in the 
case of such subsequent registration it shall not be 
necessary to engross the writ at length in the division 
of the register applicable to such county or counties, 
but the same may be effected by the insertion of a 
memorandum in such division of the register in the 
manner herein-before (b) provided for, and such subse- 
quent registration shall be effectual as regards the 
county or counties to which such writ applies, and to 
which such new warrant is applicable, of and from the 
date of such subsequent registration. 


SECTION 6. BON 


(a) The word “writ” applies to and includes all registerable 
deeds and writings ; see interpretation clause (section 2), ante, p. 501. 


(b) Viz., in section 3, ante, p. 502. 


6. Provision for Writs transmitted by post to Gene- 
ral Register of Sasines.—Where any writ (a) shall 
be transmitted by post for registration in the general 
register of sasines, the keeper of said register shall, 
upon the receipt of such writ, cause the same to be 
acknowledged to the sender, and to be presented in 
terms of the warrant of registration thereon by a clerk 
in his office to be appointed by him for that purpose, 
and who shall be held as the ingiver of the writ; and 
such clerk shall attach to his signature in the present- 
ment book the words “ transmitted by,” and thereafter 
the name of the sender; and such writ shall be recorded 
in the same manner as any other writ presented for 
registration; and on the writ being ready for delivery 
intimation to that effect shall be made by post to the 
sender, accompanied by a note of fees, and on receipt 
of the fees and postage, and a request to that effect, 
the keeper shall transmit the writs to the sender by 
post; and where two or more writs transmitted by 
post shall be received by the keeper at the same time, 
the entries thereof in the presentment book and minute 
book shall be of the same year, month, day, and hour, 
and such writs shall be deemed and taken to be pre- 
sented and registered contemporaneously. 


(a) The word “writ” applies to and includes all registerable 
deeds and writings ; see interpretation clause (section 2), ante, p. 501. 


7. Registration how to be made, &c.—Registration 
of writs in the general register of sasines shall, except 
in so far as altered by the provisions of this Act, con- 
tinue to be made in conformity with the practice here- 
tofore in use; and no error or omission in any present- 
- ment book of the general register of sasines to be kept 
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as aforesaid shall invalidate, or in way affect injuri- 
ously, the registration of any writ recorded in said 
register (a). 


(a) From the fact that writs are entered with the utmost brevity 
in the presentment book, errors or omissions are apt to occur. The 
practice of keeping a presentment book, from which writs might be 
more leisurely entered in the minute book, had no statutory sanction 
prior to the present Act. 


8. Particular Register of Sasines abolished—The 
whole particular registers of sasines in Scotland shall 
be discontinued not later than the 31st day of Decem- 
ber 1871; and it shall be competent to the Lord Clerk 
Register of Scotland from time to time prior to the 
said date, upon the application of the keeper of the 
general register of sasines, to order the discontinuance 
of any particular register of sasines, and the Lord 
Clerk Register shall cause such order, signed by hin, 
to be recorded in the general register of sasines, and a 
copy of such order, also signed by him, to be trans- 
mitted to the keeper of the particular register of sasines 
to which it applies, and shall cause such order to 
be advertised in the Edinburgh Gazette, and in any 
newspaper or newspapers he may deem proper; and 
such order shall specify the day, not being less than 
one calendar month after the date of such publication 
in the Kdinburgh Gazette, from and after which such 
particular register is to be discontinued; and after the 
date so to be specified in any such order as regards the 
particular register to which such order shall apply, 
and after the said 31st day of December 1871 as re- 
gards all other particular registers, it shall not be com- 
petent to present, or for the keeper of the said parti- 
cular register to receive, any writ for registration 
therein; and all writs which, previous to the discon- 
tinuance of the said particular registers respectively, 
might competently have been presented for registration 
therein, shall after said discontinuance be registrable 
only in the general register of sasines; and registration 
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in the general register of sasines as herein-before 
directed to be kept for separate counties shall have all 
the force and effect previously attached to registration 
in such particular registers of sasines respectively (a). 


(a) Under this section the various particular registers of sasines 
terminated at the following dates respectively :— 


Aberdeen, &¢., Feb. 6, 1869. Kincardine, &., Feb. 6, 1869. 
Argyll, &c., Jan. 12, 1871. Kinross, Dec. 31, 1871. 

Ayr, Sep. 30, 1869. Kirkcudbright, &., Sep. 30, 1869. 
Banff, Feb. 27, 1869. Lanark, Mar. 17, 1869. 
Berwick, Mar. 17, 1869. Linlithgow, &c., Feb. 6, 1869. 
Bute, &c., Jan. 12, 1871. Nairn, &c., Feb. 27, 1869. 
Clackmannan, &c., Jan. 12,1871. | Orkney, Feb. 6, 1869. 
Caithness, Feb. 27, 1869. Peebles, &., Sep. 30, 1869. 
Cromarty, &., Feb. 6, 1869. Perth, Jan. 12, 1871. 
Dumbarton, &., Jan. 12, 1871. | Renfrew, &c., Mar. 30, 1871. 
Dumfries, &c., Sep. 30, 1869. Ross, &c., Feb. 6, 1869. 
Edinburgh, &c., Feb. 6, 1869. Roxburgh, &c., Sep. 30, 1869. 
Elgin, &., Feb. 27, 1869. Selkirk, &., Sep. 80, 1869. 
Fife, Jan. 12, 1871. Shetland, Feb. 6, 1869. 
Forfar, Feb. 27, 1869. Stirling, &c., Jan. 12, 1871. 
Haddington, &c., Feb. 6, 1869. Sutherland, &c., Feb. 6, 1869. 
Inverness, &c., Feb. 6, 1869. Wigton, Sep. 30, 1869. 


9. Printed Abridgments, &c., and Indexes, to be 
prepared contemporaneously with Record.—Printed 
abridgments and printed indexes, both of persons and 
of places, applicable to each county in Scotland, in the 
form heretofore in use in the General Register House, 
or in such other form as may from time to time be 
prescribed by the Lord Clerk Register, shall, from and 
after the discontinuance of all the particular registers 
of sasines directed to be discontinued as aforesaid, be 
prepared under the superintendence of the keeper of 
the general register of sasines, and as nearly as pos- 
sible contemporaneously with the minute books and 
volumes of the register; and such indexes shall be 
consolidated from time to time for such periods as may 
be deemed expedient: Provided always, that it shall 
be lawful at any time for the Lord Clerk Register, if 
he shall think fit, to direct that abridgments shall 
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cease to be prepared separately from the minutes, and 
in that case, and in lieu of the preparation and printing 
of said abridgments, the minutes shall be printed under 
the superintendence of the keeper of the general 
register of sasines, in lieu of printing such abridg- 
ments (a). 


(a) All searches for incumbrances affecting lands had formerly 
to be made by an examination of the M.S. minute-books, both for 
the general and particular registers. This system involved a great 
amount of trouble, and frequent reference to the register volumes 
themselves for particulars not contained in the minutes as then 
framed. To remedy this inconvenience the late Depute-Clerk- 
Register, Mr Thomas Thomson, in 1821 commenced the prepara- 
tion of a series of abridgments, dating from 1st January 1780, by 
which the whole writs recorded either in the general register of 
sasines or in the particular registers were abridged in a uniform style, 
embracing the particulars of the deeds and the lands affected by 
them. These abridgments were arranged in chronological order, and 
printed in separate volumes for each county; and for each of these 
volumes an index of persons, and also for a certain period an index 
of places, were prepared. ‘The index of places involved in its prepara- 
tion so much labour, and was for the purposes of searching of so 
little practical value, that it was eventually discontinued. But the 
abridgments and relative indexes of persons have been carried on and 
are now completed for all the counties from 1780 down to 1860, for 
several of the counties down to 1864, and for others down to 1868 
inclusive. By this means the necessity of examining one or more 
ndependent series of minute-books in making a search was dispensed 
with. 

On the whole of the particular registers being abolished by the 
operation of this Act, it was considered desirable to avoid the expense 
and labour of preparing a series of abridgments and indexes, separate 
from the minute-books and the indexes which it is provided were to 
be prepared under the superintendence of the keeper of the register of 
sasines. Accordingly, the minute-books for each county are now 
printed and indexed as nearly as possible contemporaneously with 
the registration of the writs, and are issued in yearly volumes with the 
indexes prefixed. The issue of the abridgments in the older form, 
with relative indexes, will, however, proceed until the period from 
1780 to 1st January 1871 (when the new series commenced) is com- 
pleted. 


10. Printed Abridgments, &e., and Indexes, to be 
transmutted to counties.—The keeper of the general re- 
gister of sasines shall transmit the said printed abridg- 
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ments, or printed minutes and indexes (a), from time 
to time as the same are prepared, to the department of 
the Lord Clerk Register; and the Lord Clerk Register 
shall as soon as possible thereafter furnish to the sheriff 
clerk of each county a printed copy of the abridgments 
or minutes and indexes for such county, and shall also 
furnish to each such sheriff clerk, as soon as prepared 
and transmitted to his department as aforesaid, a print- 
ed copy of each consolidated index applicable to such 
county; and where in any county there shail be a resi- 
dent sheriff substitute and depute sheriff clerk, in ad- 
dition to those at the county town, it shall be in the 
power of the Lord Clerk Register, on application made, 
to direct that copies of the abridgments or minutes and 
indexes for such county shall be also sent to such depute 
sheriff clerk in the same manner as to the principal 
sheriff clerk ; and such abridgments or minutes and in- 
dexes so furnished to the sheriff clerks shall be made 
patent by them to the public on payment of such rea- 
sonable fees as may be fixed by the Lord Clerk Register, 
with the sanction of the Lord President of the Court 
of Session, the Lord Advocate, and the Lord Justice 
Clerk, which fees shall be accounted for by the sheriff 
clerks to the Lord Clerk Register as part of the fees of 
his department (0). 


(a) See the preceding section, and note thereto. 


(6) See Table of Fees in the Lord Clerk Register’s department, 
printed post, p. 526. 


11. Surplus copies of former Abridgments to be sent 
to counties.—And whereas there are in the possession 
of the Lord Clerk Register certain spare or surplus 
copies of the printed abridgments of sasines, commenc- 
ing with the year 1871, which have been prepared and 
printed from time to time, and which will be continued 
according to the form presently in use up to the date 
when each particular register shall be discontinued 
under the provisions of this Act (a): Such copies shall, 
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so far as possible, be distributed by the Lord Clerk, 
Register to the different counties, by depositing with 
the sheriff clerk or sheriff clerk depute of each county 
a copy of the abridgment applicable to that county. 


(a) As to the dates when the particular registers were discon- 
tinued, see note (a) to section 8, ante, p. 509. 


12. Registration in General Register of Sasines 
equivalent in certain cases to registration in the Books 
of Council and Session.—It shall not be necessary to 
register in the Books of Council and Session for the 
purpose of preservation, or of preservation and execu- 
tion (a), any writ competent to be registered in the 
general register of sasines, and which shall have been 
so registered, and such writ, being registered in the 
said register of sasines, shall be held to be registered 
also in the Books of Council and Session for preserva- 
tion, or for preservation and execution, as the case 
may be: Provided such writ when presented for regis- 
tration in the said register of sasines, shall, in the 
warrant of registration prescribed by this Act (b), have an 
addition specifying that the writ is to be registered 
for preservation, or for preservation and execution, as 
well as for publication, in or as nearly as may be (c) 
in the form of Schedule (A.) No. 3. hereto annexed ; 
and the writ, with such warrant, being so registered 
in the said register of sasines, shall not be redelivered 
to the ingiver, but an extract only (containing as part 
of said extract, where the writ is registered for execu- 
tion, a warrant for execution,) shall be delivered, which 
extract may be issued without abiding the actual book- 
ing in the register of sasines, and shall be in the form, 
as nearly as may be, of the Schedule (B.) to this Act 
annexed, and shall be signed on each page by the keeper 
of the register of sasines, or a deputy duly commis- 
sioned by him to that effect (d); and all writs so pre- 
sented to be registered for preservation and execution 
shall, after having been engrossed in the general | 
register of sasines in terms of law, be periodically 
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transmitted by the keeper of the register of sasines to 
the Lord Clerk Register or his deputies, through the 
office of the keeper of the register of deeds and_pro- 
bative writs and protests in the Books of Council and 
Session, or otherwise, as the Lord Clerk Register shall 
prescribe, and shall be indexed, either separately, or 
alone with other writs registered in the Books of 
Council and Session, as the Lord Clerk Register may 
direct (e) ; and such registration in the general register 
of sasines shall have all the legal effects of registration 
in the Books of Council and Session for preservation, 
or for preservation and execution, as the case may be, 
as well as of registration in the general register of 
sasines : Provided always, that no writ shall be held to 
be registered for the purpose of execution which does 
not contain a procuratory for registration, or clause of 
consent to registration, for the purpose of execution, 
in the body of the writ (f); and extracts as aforesaid, 
one or more, of all writs so registered in the said register 
of sasines may be issued at any time by the keeper of 
the register of sasines, or, after transmission as afore- 
said, by the deputy keeper of the records, or by any 
one having their authority respectively ; and all such 
extracts, and the warrants of execution therein con- 
tained, shall have all the like force and effect as any 
extract from the Books of Council and Session, or as 
any warrant of execution contained in or appended to 
such extract, or as any extract from the general 
register of sasines, according to the existing law and 
practice ; and such extracts, in terms of this Act, shall 
be equivalent to the registered writs themselves, 
except where any writ so registered shall be offered to 
be improven (g); and all extracts issued in terms of 
this Act shall have upon them, in such form as may 
from time to time be prescribed by the Lord Clerk 
Register, a certificate or marking indicating the cumulo: 
amount of stamp duty paid on the principal writ: 
recorded and retained for preservation (/). 


(a) As to registration for preservation, or for preservation and 
execution, see section 138 of the Consolidation Act, ante, p. 264.. 


21 


514 THE LAND REGISTERS ACT OF 1868. 


Section 6 of 40 and 41 Vict. c. 40, printed post, p. 533, provides 
that writs registered under the present section for preservation only 
may afterwards be registered for preservation and execution. 


(b) Viz., in section 4, which is now repealed, having been super- 
seded by section 141 of the Consolidation Act. 


c) There can be no need, in any case, to deviate from the words 
of the schedule. 


(d) It is provided by section 5 of 40 and 41 Vict. ¢. 40, printed 
post, p. 582, that “ extracts of all writs registered in and issued from 
“ the office of the general register of sasines shall be signed, on the last 
« page thereof, by the keeper of the said register, or by a deputy duly 
‘‘ commissioned by him to that effect, and no further signature on 
“ any other page of such extracts shall be necessary. But each sheet 
“ of all such extracts shall be impressed with an office seal or stamp 
“ to be kept in the respective offices of the said keepers; provided 
‘« that it shall be necessary and sufficient in the case of marginal 
‘ additions occurring in any extract that the same shall be authenti- 
“+ cated by the signature of the officer certifying such extract.” 


(e) They are indexed separately, in an index supplementary to the 
index of the register of deeds for the year. 


(f) As to the import of such procuratory or clause of registra- 
tion, see section 138 of the Consolidation Act, ante, p. 264. 


(9) That is to say, the extracts are equally probative with the. 
principal writs themselves, except where it is averred that these are 
false and forged. 


(h) The object of this clause is to enable parties to ascertain 
whether a recorded deed has been sufficiently stamped, without the 
necessity of inspecting the principal deed in the register. 


SCHEDULE (A.) 
No. 3. 
Warrant of Registration on a Writ to be registered for 
preservation, or preservation and execution, as well 
as publication (a). 
Register on behalf of A.B. [insert designation | for 


preservation [or preservation and execution |, as well 
as for publication in the register of the county of 
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C. [or in the registers of the counties of C., D., E., 
and F | 
(Signed) tho By 
[or | Coda ke 
W.S., Edinburgh, agent. 
[07 | STG LA 
W.S., Edinburgh, agents. 


[or as the case may be. | 


(a) As to warrants of registration generally, see sections 15 and 
41 of the Consolidation Act, ante, pp. 46 and 267. 


SCHEDULE (B,) 
Extract of Deed, containing Warrant of Execution (a). 


At Edinburgh the day of , one 
thousand eight hundred and , between the 
hours and forenoon [or as the case 


may be], the writ with warrant of registration thereon, 
herein-after engrossed, was presented by [insert name 
and designation of presenter| for registration in the 
general register of sasines for publication, and also as 
in the books of the Lords of Council and Session for 
preservation [or for preservation and execution, as the 
case may be|, and is, with said warrant of registration, 
recorded in the register of sasines as follows :— 

[Insert full copy of the deed and warrant of regis- 
tration, and where deed is recorded for execution, insert 
warrant for execution as follows :—| 

And the said Lords grant warrant to messengers- 
at-arms in Her Majesty’s name and authority to charge 
the party or parties aforesaid, bounden by the foresaid 
writ, personally, or at his, her, or their respective 
dwelling place or places if within Scotland, and if furth 
thereof, by delivering a copy or copies of charge at 
the office of the keeper of the record of edictal cita- 
tions at Edinburgh, to pay, implement, and perform 


Page 516, line 9. 


Imprisonment for 
ordinary debt 
having been abo- 
lished by 43 and 
44 Vict. c. 34, the 
Court of Session, 
on 8th January 
1881, passed an 
Act of Sederunt, 
which after recit- 
ing 1 and 2 Vict. 
c. 114, sections r 
and 9, 40 and 41 
Vict. c. 40, sec- 
tions 1 and 2, and 
43 and 44 Vict. c. 
34, section 4, pro- 
vides that :— 

“I, Inextracts 
of decrees and 
acts of the Court 
of Session and of 
the Sheriff Courts 
prepared and 
issued under au- 
thority of the first 
recited statute, 
the warrant ap- 
pointed to be in- 
serted by the said 
Act shall no 
longer contain the 
words ‘under the 
pain of poinding 
and imprison- 
ment, but in 
place thereof 
shall contain the 
words ‘under the 
pain of poinding.’ 

“TT. But this 
provision — shall 
not apply to ex- 
tract decrees for 
payment of taxes, 
fines, or penal- 
ties payable to 
Her Majesty, or 
of rates and as- 
sessments law- 
fully imposed, or 
to be imposed, or 
to extract decrees 
for payment of 
aliment, or to 
extract degrees 
ad factum pre- 
standim, in all 
which cases the 
forms of warrants 


_ shall remain as at 


present.” 
See also 45 and 
46 Vict. c. 42. 
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the whole sum or sums or obligations, or any of them, 
specified in the said writ, all in terms and to the effect 
therein contained, and that to the party or parties to 
whom the said sum or sums or obligations are, by the 
terms of said writ, payable or undertaken, within six 
or fifteen, as the case may be] days if within Scotland, 
and if furth thereof, within twenty-one days next after 
he, she, or they are respectively charged to that effect, 
under the pain of poinding and imprisonment, the 
term or terms of payment being always first come and 
bygone; and also under deduction of any sum or sums 
paid to account (if any); and also grant warrant to 
arrest the said party or parties bounden as aforesaid, 
his, her, or their readiest goods, gear, debts, and sums 
of money, in payment and satisfaction of the said obli- 
gations, or any of them; and if the said party or 
parties bounden as aforesaid fail to obey the said 
charge, then to poind the said party or parties bounden 
as aforesaid, his, her, or their readiest goods, gear, and 
other effects; and if needful for effecting the said 
poinding, grant warrant to open all shut and lockfast 
places in form as effeirs. 
Extracted on this and the preceding pages 

by me, keeper of the general register of sasines [| 07 
deputy keeper of the records, or other officer duly 
authorized, as the case may be |, 


(Signed) 


And. 


(a) By 40 and 41 Vict. c. 40, sec. 1, printed post, p. 529, a short 
form of extract is provided for documents containing a clause of regis- 
tration for preservation and execution, and registered in the register 
of deeds and probative writs and protests in the Books of Council and 
Session. That enactment, however, does not appear to apply to 
registration in the general register of sasines under section 12 of the 
present Act. 


13. No higher Fees to be chargeable for Writs re- 
gistered for preservation and execution as well as publi- 
cation.—No fees shall be chargeable at the office of the 
keeper of the register of deeds and probative writs and 
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protests in the Books of Council and Session in respect 
of the registration of any writs in the general register 
of sasines for preservation, or for preservation and exe- 
cution, as well as for publication, in terms of this Act 
(a); and the fees to be charged in respect thereof, and 
of the extract given out at the time of registration at 
the office of the general register of sasines, shall be the 
same, with the addition only of any outlay for the writ- 
ing and stamps of such extract, as would have been 
chargeable if the writ had been registered for publica- 
tion only (b) ; and the salaries of the principal keeper 
of the register of deeds and probative writs and pro- 
tests in the books of Council and Session, and of the 
assistant keepers, shall be defrayed out of funds to be 
provided by Parliament for the purpose; and the fees 
of the department shall be accounted for in such man- 
ner as the Commissioners of the Treasury shall direct. 


(a) Viz., in terms of section 12, ante, p. 512. 


(b) See Table of Fees in the sasine and horning offices, printed 
post, p. 528. 


14. Registered Writs to be authenticated. —The 
certificate of registration on every writ that shall be 
registered in the general register of sasines, and rede- 
livered to the ingiver, shall be signed by the keeper of 
- said register, or a deputy duly commissioned by him 
to that effect; and no further signature in order to or 
in token of such registration shall be necessary to any 
writ presented for registration in the general register 
of sasines; but every folio of such writ shall, in token 
of such registration, be impressed with an office seal 
or stamp to be kept in the said general register of 
sasines. 


15. Register of Interruptions of Prescriptions to be 
discontinued.— The register of interruptions of prescrip- 
tions (a) shall be discontinued as a separate record, and 
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all writs appropriate thereto may be presented and regis- 
tered in the generalregister of sasines in the same manner 
as any other writs appropriate to said general register of 
sasines ; and registration thereof in the general register 
of sasines shall have all the like force and effect as 
registration in the register of interruptions of prescrip- 
tions previous to the passing of this Act. 


(a) This register was established by the Act 1696, c. 19, for the 
registration, within year and day, of all executed summonses and in- 
struments of interruption, intended to be made use of for the pur- 
pose of interrupting the prescription of real rights. 


16. Particular Register of Inhibitions abolished.— 
The particular registers of prohibitions and interdic- 
tions (a) throughout Scotland shall be discontinued, 
and all diligences, executions, and other writings at 
present appropriate to those registers, or any of them, 
shall be registrable only in the general register of in- 
hibitions, which shall be the only competent register 
for the registration of inhibitions and interdictions; 
and no publication whatever of such diligences, execu- 
tions, and other writings, other than registration in 
said general register of inhibitions, shall in future be 
necessary, but such registration shall for all purposes 
whatsoever have all the legal effect of the publication 
at present in use (0). 


(a) These registers were established by the Act 1581, c. 119, for 
the registration of diligence used to debar a person from alienating 
his heritable property. 

As to the alterations effected by modern legislation on the law 
relating to inhibitions, see sections 155 to 158 of the Consolidated 
Act, ante, p. 284 et seg., and section 42 of the Conveyancing Act, ante, 
p. 386. 


(6) As to the publication previously in use, see Campbell’s Law 
of Citation and Diligence, p. 299. 

The Court of Session Act of 1868 (31 and 32 Vict. c. 100, sec- 
tion 18) also dispenses with the old form of publication. 
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17. General Register of Inhibitions and Register of 
Adjudications to be treated as one register.—The office 
of the keeper of the general register of hornings, inhi- 
bitions, and adjudications shall in time coming be 
united with the office of keeper of the general register 
of sasines to the effect that both offices shall be held, 
and the duties thereof discharged, by one and the same 
person, and the keeper of the general register of horn- 
ings, inhibitions, and adjudications shall keep only one 
minute book for inhibitions and adjudications, and also 
for reductions recorded in his office, as herein-after pro- 
vided for (a), and shall frame only one index applic- 
able to all inhibitions, adjudications, and reductions so 
recorded; and such minute book and index shall be 
in such form as may be prescribed by the Lord Clerk 
Register, and shall be printed, and a copy thereof 
transmitted in like manner as is provided in regard to 
the abridgments and indexes kept in the general regis- 
ter of sasines, and shall be made patent to the public 
on payment of reasonable fees, to be fixed and ac- 
counted for as is provided in regard to said abridg- 
ments and indexes (0). 


(a2) The words “as hereinafter provided for,’’ seem to refer to 
section 20, post, p. 520. 


(b) See Table of Fees in the Lord Clerk Register’s Department, 
printed post, p. 526. 


18. Particular Registers of Hornings, &c. not to be 
affected.—The particular registers of hornings and 
expired charges (a) shall be continued as at the date of 
the passing of this Act: Provided always, that where 
any such register has been heretofore kept as a joint 
register of hornings and inhibitions, it shall cease to be 


a competent register for the registration of inhibitions 
(0). 
(a) These registers were established by the Act 1579, c. 75. 


“Ag to letters of horning, &., see Campbell's Law of Citation and 
Diligence, p. 179. 


(b) See section 16, ante, p. 518. 
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19. Provision as to Official Searchers. —The Com- 
missioners of Her Majesty’s Treasury shall have power, 
upon the application from time to time of the Lord 
Clerk Register, to regulate the number of official 
searchers of the records, and to grant to such searchers 
such remuneration out of funds to be provided by 
Parliament for that purpose as their Lordships shall 
deem fit: Provided that nothing herein contained 
shall interfere with the right of parties or their agents 
to employ any other persons to search the records, or 
shall affect any liability legally attaching to such other 
persons, or to agents employing them respectively (a). 


(a) See the Treasury Minute of 6th August 1877, printed post, 
p- 524, as to the issuing of searches made by means of the search 
sheets of the General Register of Sasines. 


20. Establishment of General Register of Sasines 
and Inhibitions to be regulated.—From and after and 
upon the termination of the present existing interest 
in the office of the keeper of the general register of 
sasines, or when the said office shall become vacant, 
the person to be then appointed to the said office, and 
his successors, shall hold no other office, and shall not, 
directly or indirectly, by himself or any partner, be 
engaged in practice before the supreme or any inferior 
court, and he shall not, directly or indirectly, by him- 
self or any partner, transact any business for profit 
other than the business devolving on him as keeper of 
the said register; and from and after the date fixed 
for this Act taking effect («) it shall be lawful for the 
Commissioners of Her Majesty’s Treasury, upon the 
application of the Lord Clerk Register, to regulate 
from time to time the offices of the general register of 
sasines, and of the general register of hornings, inhibi- 
tions, and adjudications under this Act, and to sanction 
such increased establishment of deputies, assistants, 
clerks, or other officers as may be necessary for the 
purposes hereof, and to fix the salaries and remunera- 
tion to be allowed to the officers of the said depart- 
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ments respectively; and such salaries and remunera- 
_ tion shall be payable out of funds to be provided by 
Parliament for that purpose; and copies of all minutes 
made by said Commissioners in pursuance of this sec- 
tion shall be laid before Parliament forthwith, if 
Parliament be sitting, or if not, within fourteen days 
after the next ensuing sitting of Parliament. 


(a) Viz., 31st December 1868. 


21. Remuneration to Sheriff Clerks.—lIt shall be 
competent to the Commissioners of Her Majesty’s 
Treasury to pay to Sheriff Clerks reasonable allowances 
for duties discharged by them under this Act out of 
funds to be voted by Parliament for that purpose. 


22. Power to keepers of registers whose offices are 
discontinued to apply for conpensation.—lIt shall be 
competent for every keeper of any register whose 
office shall be discontinued under the provisions of 
this Act to apply to the Commissioners of Her 
Majesty's Treasury, who shall be empowered, on proof 
of the average amount of the emoluments received by 
such keeper, after defraying the expenses of his estab- 
lishment, and to which emoluments he was personally 
entitled under the present system of registration, to 
award to him such compensation as the said Commis- 
sioners shall deem just, having regard to the terms of 
his commission; and such compensation shall be pay- 
able out of funds to be provided by Parliament for 
that purpose: Provided always, that if any person to 
whom compensation shall be awarded by way of an- 
nuity as aforesaid shall be hereafter appointed to any 
other office in the public service, such compensation 
shall be accounted pro tanto of the salary payable to 
such person in respect of such other office so long as 
he shall continue to hold the same. 
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23. Responsibilities of keepers of Particular Regis- 
ters to attach to keeper of General Register. —'the 
keeper of the general register of sasines shall, from and 
after the discontinuance of the particular registers, or 
any of them, be subject to such and the like respon- 
sibilities and liabilities for loss and damage by reason 
of neglects, omissions, or errors in the registration of 
writs in the general register of sasines as the keepers 
of the particular registers of sasines have hitherto been 
and now are subject to with reference to the registra- 
tion of writs in such particular registers. 


24. Directions and forms may be given by Lord 
Clerk Register—The Lord Clerk Register shall be 
empowered, if he shall deem it expedient, with the 
view of facilitating the preparation of the presentment- 
book and of the minute book, to require that such 
particulars as he may determine respecting the writ 
given in for registration shall be delivered therewith, 
and generally shall be empowered to require such 
particulars, and to issue such forms and directions, as 
he may deem requisite or expedient for facilitating 
registration under this Act, and not being contrary to 
the provisions thereof (qa). 


(a) No forms or directions have been issued under the powers 
conferred by this section. 


25. Power to Treasury to prepare amended Table 
of Fees of registration.—The Commissioners of Her 
Majesty’s Treasury shall have power from time to time, 
after the discontinuance of all the particular registers 
of sasines in terms of this Act, to prepare amended 
tables of fees of registration in the register of sasines 
at Hdinburgh, and for that purpose to reduce or 
regulate, and alter or vary, and, if considered expe- 
dient, to graduate according to the values of the lands 
or other subjects to which the fees have reference, all 
or any of such fees, including the fees of searches 
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against lands and heritages, or against the proprietors 
thereof, and to lay such amended tables before the 
Lord President, Lord Clerk Register, Lord Advocate, 
and Lord Justice Clerk, and any alteration in the 
amount of such fees shall be subject to the approval 
of such Commissioners; and in the preparation of any 
such amended tables it shall be in view that the fees 
to be drawn from the said department shall not be 
greater than may reasonably be held sufficient for 
defraying the expenses of the said department, or the 
improvement of the system of registration (a). 


(a) The amended table of fees is printed post, p. 528. 


26. As to salary and duties of Lord Clerk Register. 


—It shall be lawful for the Commissioners of Her 
Majesty’s Treasury to provide out of monies voted by, 
Parliament a salary to the Lord Clerk Register of 
Scotland, and to regulate the duties of such office. 


| 


27. Not to extend to Burgh Registers.—This Act 
shall not extend or apply to burgh registers of 
sasines (a). 


(a) These registers still exist, and in them must be recorded all 
writs relating to lands which were held burgage immediately prior 
to the commencement of the Conveyancing Act, viz, 1st October 
1874; see section 25 of the Conveyancing Act, ante, p. 359. 


28. Commencement of Act.—This Act shall take 
effect from and after the 31st day of December 1868. 


SCHEDULES REFERRED TO IN THE 
FOREGOING ACT. 
SCHEDULE (A.) No. 1. Printed ante, p. 505. 
No. 2. Printed ante, p. 506. 


No. 8. Printed ante, p. 514. 
SCHEDULE (B.) Printed ante, p. 515. 


Page 528, sec- 
tion 26. 
This section is 
now repealed by 
the Lord Clerk 
Register (Scot- 
land) Act, 1879 
(42 and 43 Vict. 
c. 44), section 3. 
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TREASURY MINUTE AS TO SEARCHES. 
Dated 6th August 1877. 


My Lords have under their consideration a letter 
from the Lord Advocate, in which his Lordship adverts 
to the arrangements made in pursuance of Treasury 
Minutes of 27th September 1853 and 24th July 1854, 
on the subject of searching the records of land rights 
and others in Scotland, and to the system of search 
sheets which may be made available for the purpose 
of abridging and expediting the work of searching the 
registers of sasines by the introduction of certain 
amendments in the regulations of the searchers’ de- 
partment of the General Register House, which were 
framed and issued by the authority of the Treasury 
Board in 1854, and are printed in the 17th Report 
of the Deputy Clerk Register for Scotland. 

My Lords of the Treasury are advised by the Lord 
Advocate that any alteration of these regulations must 
be made by minute of this board. My Lords concur 
in the recommendations made by the Lord Advocate, 
and in conformity therewith they give directions that 
the regulations issued by their authority in 1854 
referred to above shall be amended as follows :— 


1, When an order for a search in the register of 
sasines is given to the deputy keeper of the records, 
comprehending any period for which search sheets 
exist, the search shall be completed by the official 
searcher as heretofore down to the period at which 
search sheets commence for the county division of the 
register of sasines in which the searchis to be made, 
and the search shall then be transmitted to the keeper 
of the general register of sasines, who shall himself, or 
by his deputy appointed for the purpose, complete 
and certify a search made by the search sheets from 
the commencement of such search sheets to the latest 
date, and shall thereafter retransmit the search to the 
deputy keeper of the records to be given out to the 
applicant. 
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2. Where such sheets are in existence for the whole 
period comprehended in the order, the order shall be 
at once transmitted by the deputy keeper of the records 
to the keeper of the general register of sasines, who 
shall, by himself or by his deputy, as before provided, 
complete and certify the search, and shall thereafter 
retransmit it to the deputy keeper of the records to be 
given out to the applicant. 


3. In every case when an order for a search given 
to the deputy keeper of the records is accompanied by 
a request that the register shall be searched according 
to the hitherto existing system (7.e., by means of the 
abridgments or minutes and indices), and not by the 
search sheet, such order shall be wholly executed by 
the official searchers; but in cases where no such 
request accompanies the order, the search shall, so far 
as search sheets exist, be made by means of the search 
sheets. 


4, The keeper of the general register of sasines 
shall issue to such persons as may apply for them, 
searches extracted from the search sheets as searches 
in that register, upon payment by means of fee stamps 
of the same fees as are now charged for searches 
extending over the same period in the searching 
department of the Lord Clerk Register’s office, or at 
such other rates as may from time to time be fixed by 
competent authority. 


6th August 1877. 


N.B.—Search sheets have been prepared for the 
Glasgow district, consisting of the county of Renfrew, 
and the barony and regality of Glasgow, for the period 
from 1st January 1871 to the latest date; and for the 
central district, consisting of the counties of Fife, 
Kinross, Clackmannan, Perth, Stirling, Argyll, Dum- 
barton, and Bute, for the period from the 1st January 
1874 to the latest date; and for all the remaining 
counties of Scotland from the 1st January 1876 to the 
latest date. 
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Nots.—The system of searching by means of a “search sheet ” 
originated in suggestions made by Messrs Morton and Bannatyne, 
the Commissioners appointed in 1861 ‘‘ to report as to the state of 
“ the Registers of Land Rights in the counties and burghs of Scot- 
“land.” See pp. 27 et seg. of their Report, presented to Parliament 
in 1863. 

By the system hitherto in use, and which will be the only avail- 
able one where a search is desired for a period preceding the date of 
commencement of the search sheet for any particular county, a search 
is made by turning up in the successive volumes of the abridgments 
or printed minutes (by means of the index of persons) every entry 
relating to the names contained in the memorandum supplied by 
the agent desiring the search, in order that the searcher may be satis- 
fied that such entry applies or does not apply to the persons named 
and to the subjects searched against. On the search sheet system, 
a folio is opened for every property on the first occasion of a writ 
being recorded relating to such property, of which a short description 
taken from the minute is written at the top of the folio. Every 
subsequent writ relating to the same property is then briefly entered 
by the officials of the register of sasines, on the same folio, in 
the order of registration; and as this is done continuously from 
day to day, and contemporaneously with the work of registration, the 
search sheet thus presents instantaneously a completed search from 
the date of its commencement in any county down to any date 
desired. 


FEES IN THE LORD CLERK REGISTER’S DEPARTMENT. 
As regulated under Act 31 and 32 Vict. cap. 64. 


I. For mnspEcTion oF THE PrinTED ABRIDGMENTS AND INDEXEs oF 
THe Reeisters or Sasines (GENERAL aND ParTIcULAR), IN 
CouNTY ARRANGENENT, AND OF THE Printep Minutes AND 
Inpexes or EACH County Division or THE GnnerAL REGISTER 
oF SASINES, THERE SHALL BE CHARGED THE FoLLowma Frxs, 
VIZ. -— 


ei 


. For any period of not more than one year, a fee of Qs. 

2. For any period extending from one year to ten years inclu- 
sive, a fee of 4s. 

3. For any period extending from eleven to forty years inclu- 
sive, a fee of 10s. 

4, For periods exceeding forty years, a further fee at the same 

rate as the preceding. 


II. For Insrecrion or THe InpExEs or THE RecisTeR or ABBRE- 
VIATES OF ADJUDICATIONS AND THE Reaisters or Innrprrions, 
THERE SHALL BE CHARGED THE FOLLOWING F rss, viz. :— 


1. For any period of not more than one year, a fee of 2s. 
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2, For any period extending from one year to ten years inclu- 
sive, a fee of 4s. 

3. For any period extending from eleven to forty years inclusive, 
a fee of 10s. 

4, For periods exceeding forty years, a further fee at the same 
rate as the preceding. 


{II. For Inspection or Minute Booxs anp INDEXES OF OTHER 
Pusuic Recorps. 


(I.) For Searches in the Minute Books or Indemes of each 
class of the Public Records, there shall be charged the 
following Fees for each and every such Search, viz. :— 


1. For any period under one year, a fee of Is. 

2. For any period extending from one year to ten years inclusive, 
a fee of 2s. 

3. For any period extending from eleven to forty years inclusive, 
a fee of 5s. 

4, For periods exceeding forty years, a further fee at the same 
rate as the preceding. 


TV. For Extracts AnD CERTIFIED OFFIcIAL Corizs. 


1. For extracts or certified official copies from the records of 
Parliament, Privy Council, or Exchequer, or from the 
original warrants of those several records, there shall be 
charged per sheet of 300 words or under, as the case may 
be, a fee of 5s. 

2, For extracts or certified official copies from the register of the 
Privy Seal, the register of signatures, the register of decreets 
of the Court of Session, the register of abbreviates of ad- 
judications, the register of tailzies, and the register of deeds 
in the Books of Council and Session, or any other registers 
not here specified, or from the warrants of any of those 
several registers, there shall be charged per sheet of 300 
words or under, as the case may be, a fee of 2s. 6d. 


N.B.—These fees are exclusive of stamp duties and fees of 
writing. 

Note.—The fees exigible under the heads I. and II. of this 
table shall be held to cover all charges hitherto made 
in the sasine office and horning office respectively in 
respect of continuations of searches in the registers of 
sasines, inhibitions, and adjudications. 


(The foregoing Table of Fees in Lord Clerk Register’s Department 
came into operation on 1st April 1873.) 
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FEES IN THE SASINE AND HORNING OFFICES. 
As regulated under the Act 31 and 32 Viet, cap. 64. 
I. Sasrne Orrice. 


Registration Fees. 


The present fees for registration of writs in the general register 
of sasines are 3s. for every page of 200 words or under, and 7s. 6d. 
for each writ. 

These fees, in the cases after mentioned, will be reduced as. 
follows:— 


For every page of And in addition 
200 words or under. for the writ. 


When the keeper of the register shall be s. a. ain tor 
satisfied that the value of the property 
to which the writ applies does not 


exceed £500, . p : 2B Nil. 
Above £500, but not exceeding £1000 2 3 rs 
oe ARTUR te % 2000 2 6 “3 
e000, aa, s 5000 aN Y 6 
SOOU0, : : 3 0 7 0 


Search Fees. 


When fees shall have been paid in the department of the Lord 
Clerk Register for a search in the register of sasines, no fees will be 
charged in the sasine office in respect of the continuation in it of 
such search. 

In all other respects the fees charged in the sasine office will 
remain as at present. 


II. Hornine Orrice. 
Register of Inhibitions and Adjudications. 


When fees for inspection of the indexes of the register of abbre- 
viates of adjudications or of the general register of inhibitions shalh 
have been paid in the department of the Lord Clerk Register, no 
fees will be charged for the continuation of such inspection in the 
horning office. 

In other respects the fees will remain as at present. 


(The foregoing Table of Fees in Sasine and Horning Offices came into 
operation on Ist April 18738.) 


5) 


40 & 41 VICTORIA, 


CHAP, 40, 


An Act to amend the Form of Warrant of Execution 
on certain Extracts of Writs registered in the Books 
of Council and Session and Sheriff Court Books in 
Scotland; and to provide for the Authentication 
of certain Extracts of Writs. 10th August 1877 


(a).] 


(a) The Act took effect from and after 1st October 1877 ; see 
section 8. Section 4, however, is retrospective in its operation. 


Bz it enacted by the Queen’s most excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by authority of the same, 
as follows : 


1. Extracts of writs registered in Books of Council 
and Session to have, in certain cases, warrant for 
execution.—Form of warrant of execution inserted in 
extracts of all protests, dc.—In all extracts of writs, 
deeds, or other documents which contain a clause of 
registration for preservation and execution (a), and 
which are registered in the register of deeds and pro- 
bative writs and protests in the Books of Council and 
Session in Scotland, the keeper or assistant keeper of 
the said register shall insert a warrant for execution in 
the form, or as nearly as may be in the form, of the 
schedule to this Act annexed (0). 

The warrants for execution inserted in the extracts 
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of all protests of bills, promissory notes, or bankers’ 
notes, or certificates of judgment registered for execu- 
tion under the Judgments Extension Act, 1868 (c), 
shall be as nearly as may be in the form of the said 
schedule to this Act annexed. 


(a) As to the registration for preservation and execution, see 
section 138 of the Consolidation Act, ante, p. 264. 


(b) The schedule is printed immediately after section 2. 


(c) 31 and 32 Vict. c. 54. 


2. Extracts of writs registered in Sheriff Court 
Books to have warrant of execution in certain cases.— 
In all extracts of writs, deeds, or other documents 
which contain a clause of registration for preservation 
and execution (a), and which are registered in the 
Sheriff Court Books of any county in Scotland, and in 
all extracts of protests of bills, promissory notes, or 
bankers’ notes registered in the Sheriff Court Books, 
the Sheriff Clerk shall insert a warrant of execution in 
the form, or as nearly as may be in the form, of the 
schedule to this Act annexed. 


(a) As to the registration for preservation and execution, see 
section 138 of the Consolidation Act, ante, p. 264. 


SCHEDULE. 
At the day of one 
thousand eight hundred and , the deed 


herein-after engrossed was presented for registration 
in the Books of the Lords of Council and Session [or 
Sheriff Court Books of the county of |, for 
preservation |or for preservation and execution |, and 
is registered in the said books as follows :— 

[Insert full copy of the deed; and where the deed ws 
registered for execution, msert warrant for execution, 


as follows |:— 


SECTION 3. 531 


And the said Lords grant [or the Sheriff grants, as 
the case may be] warrant for all lawful execution 
hereon. 

Extracted, ce. 


3. Competent to arrest, charge, and poind by virtue, 


of the extract, with warrant for execution thereon.— 
It shall be lawful by virtue of the warrant inserted in 
any extract under the provisions of the two preceding 
sections to arrest the readiest goods, debts, and sums 
of money of the debtor or obligant mentioned in such 
extract in payment and satisfaction of the sum or 
sums of money or obligation or obligations therein 
specified, as also to charge the debtor or obligant 
therein mentioned to pay the sum or sums of money 
or to perform the obligation or obligations therein 
specified within the appropriate days of charge (a), 
under the pain of poinding and imprisonment, so far 
as competent, the terms of payment or implement 
being first come and bygone, and if he fail to obey 
the said charge, then, so far as competent, to apprise, 
poind, and distrain all his readiest goods, gear, and other 
effects in payment and satisfaction of the said sum or 
sums or obligation or obligations, and if necessary for 
effecting said poinding to open shut and_ lockfast 
places. 


(a) As to the days of charge appropriate to the various cases, see 
section 188 of the Consolidation Act, ante, p, 188, and Campbell’s 
Law of Citation and Diligence, p. 191. 


4. Warrants of execution unchallengeable on certain 
grounds.—It shall not be competent to challenge the 
validity of extracts of writs, deeds, or other documents, 
or of extracts of protests of bills, promissory notes or 
bankers’ notes, or certificates of judgment as aforesaid 
(a), registered in the Books of Council and Session, or 
in the Sheriff Court Books, containing warrants of 
execution, and issued prior to the commencement of 


Page 531, sec- 
tion 3. 


See marginal 
note, azzte, p. 516. 
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this Act (b) from the offices of the register of deeds and 
probative writs and protests in the Books of Council 
and Session, or of Sheriff Clerks respectively, on the 
ground that the forms of such warrants are not in 
conformity with those prescribed by the Act passed in 
the first and second years of the reign of Her Majesty 
Queen Victoria, chapter one hundred and fourteen (¢). 


(a) Viz., in section 1. 
(b) Viz. 10th August 1877. 


(c) The Personal Diligence Act of 1838. 


5. Extracts of deeds registered in the Books of 
Council and Session, and register of sasines, to be 
authenticated.—Extracts of all writs, deeds, or other 
documents of what nature soever, which may be regis- 
tered in the Books of Council and Session, shall be 
equivalent to the registered writs, deeds, or other 
documents themselves, except where any writ, deed, 
or other document so registered shall be offered to be 
improven (a), and such extracts shall be signed, on the 
last page thereof, by the keeper or assistant keeper of 
the register of deeds and probative writs and protests 
in the Books of Council and Session; and extracts of 
all writs registered in and issued from the office of the 
general register of sasines (b) shall be signed, on the 
last page thereof, by the keeper of the said register, or 
by a deputy duly commissioned by him to that effect, 
and no further signature on any other page of such 
extracts shall be necessary. But each sheet of all such 
extracts shall be impressed with an office seal or stamp 
to be kept in the respective offices of the said keepers ; 
provided that it shall be necessary and sufficient in the 
case of marginal additions occurring in any extract 
that the same shall be authenticated by the signature 
of the officer certifying such extract. 


(a) That is to say, the extracts are equally probative with the 
principal deeds, unless these are challenged as false and forged. 
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(6) As to such extracts, see section 12 of the Land Registers Act, 
ante, p. 512. 


6. Writs registered in the register of sasines for 
preservation only may afterwards be registered for pre- 
servation and execution.—Where any writ containing 
im gremio thereof a procuratory or clause of registra- 
tion for preservation and execution (a) shall have been 
registered in the general register of sasines (b) upon a 
warrant of registration for preservation, but not for 
execution, it shall be competent to present for regis- 
tration in the said register an extract of such registered 
writ having a warrant of registration written thereon, 
bearing that such extract is to be registered for pre- 
servation and execution; and it shall be lawful to 
register such extract accordingly, and to issue one or 
more extracts thereof with warrant of execution in 
terms (mutatis mutandis) of Schedule B. annexed to 
the Land Registers (Scotland) Act, 1868 (c), and every 
such warrant of execution shall have all the like force 
and effect as any warrant of execution issued in terms 
of the twelfth section of the said last-mentioned Act 
(d); and in making such subsequent registration it 
shall not be necessary to engross ad longum in the 
said register the extract so presented, but the registra- 
tion thereof may be effected by the insertion of a me- 
morandum of such extract in the appropriate division 
or divisions of the said register, setting forth the 
volume of the register and the folio or folios of such 
volume in which said original writ is engrossed, and 
the insertion of such memorandum shall be deemed 
equivalent to the full engrossment in the division or 
divisions of the register in which such memorandum 
shall be entered as aforesaid of the extract so presented 
for registration. 


(a) As to a procuratory or clause of registration for preservation 
and execution, see section 138 of the Consolidation Act, ante, p. 264. 


(b) As to such registration, see section 12 of the Land Registers 
Act, ante, p. 512. 
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(c) Ante, p. 515. 
(d) Ante, p. 512. 


7. After transmission of volumes of records of Books 
of Council and Session to the Lord Clerk Register, the 
deputy keeper of records may issue extracts of any 
deeds recorded in said volumes, and authenticate the 
same as well as other extracts.—W hereas in terms of the 
twelfth section of the Act passed in the forty-ninth year 
of the reign of His Majesty King George the Third, chap- 
ter forty-two (a), the volumes of records of the Books of 
Council and Session are, along with the warrants there- 
of, periodically transmitted by the keeper of the register 
of deeds and probative writs and protests in the Books 
of Council and Session, to the Lord Clerk Register or 
his deputies; Be it enacted, that the deputy keeper of 
the records, or any officer holding a commission to 
that effect from the Lord Clerk Register, may at any 
time issue extracts, one or more, of any writ, deed, or 
other document registered in said volumes of records 
transmitted as aforesaid, in the same or in a similar 
form to the extracts of such writs, deeds, or other docu- 
ments which might have been issued previous to such 
transmission. And all such extracts and the warrants 
of execution therein contained shall have all the like 
force and effect as any extract from the Books of 
Council and Session, made and issued previous to such 
transmission, or as any warrant of execution contained 
in or appended to such extract; and in all extracts 
issued as aforesaid, and also in all extracts issued of 
writs contained in any record in the custody of the 
Lord Clerk Register, it shall be sufficient that the last 
page thereof shall be signed by the said deputy keeper 
of the records or by any officer duly commissioned by 
the Lord Clerk Register to that effect, and no further 
signature on any other page of such extracts shall be 
necessary, but each sheet of all such extracts shall be 
impressed with an office seal or stamp to be kept in 
the office of the Lord Clerk Register; provided that 


SECTION 8. 535 


it shall be necessary and sufficient in the case of mar- 
ginal additions occurring in any such extract that the 
same shall be authenticated by the signature of the 
officer certifying such extract. 


(a) The section referred to provides that the keepers of the 
several public records which are by law transmissible to the General 
Register House shall deliver the successive books or volumes of 
these records to the Lord Clerk Register or his deputies within three 
months after the same have been severally completed and filled up. 


8. Commencement and extent of Act.—This Act 
shall take effect from and after the first day of October 
one thousand eight hundred and seventy-seven, and 
shall apply to Scotland only. 


SCHEDULE. Printed ante, p. 580. 
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INDEX. 


Abbreviate of Adjudication may be recorded— 
in the case of heritable securities being adjudged, 
or recorded lease or assignation in security, 

Abolition of Charters and Writs by ee: 
by Conveyancing Act, 
writs excepted from operation of Hes 


Abolition of Non-Entry, by Conveyancing ee 


Abridgments, Printed, of Minute Books of merge 
. 509-512 


of Sasines. 
Acceptance by Vassal— 


of judicial relinquishment of superiority (now incompetent), 
of voluntary relinquishment of superiority ar ap- 


parently incompetent), 


Accretion validating Writs granted by superior 


whose title has not been completed, 


of judicial relinquishment of superiority (now she 1 


tent), 
Acknowledgment of irimation of perersittin 
Acknowledgment, Writ of— 


completion of title of executors-nominate, or disponee, or 
lecatee of heritable security, or of heir where execu- 


tors excluded, by 
form of writ, 
still competent to use, faces Cee Act, 


heir of party in right of a recorded lease or assignation in 


security may make up title by, 
forms of, 


registration of, in recorded ee , equivalent to possession, 


error in stating character of heir not material, 


Acquirenda not affected by Inhibition, . 
Acts of Parliament.—See separate Index, post. 


Page 
428 
449 
303 
303 
317 


443 


. 444-445 


453 
339 


289 


540 INDEX. 


Page 
Acts of Sederunt— 
power conferred by Consolidation Act on Court of Session 
to pass, : . - 100, 132, 294 
passed under repealed ee to remain in force till Court 
pass new Acts, . 295 
A.S., 3d July 1846, fixing fees peyable o certain “Sheriffs 
ond Sheriff- Glen in respect of Crown writs or pre- : 
cepts of clare constat, . : , 176 
A.S., 14th July 1847, to regulate Soke etien of services, 101 
A.S., 17th Noy. 1849, making the above permanent, : 105 
A.S., 27th Jan. 1869, fixing the fees to be paid on Crown 
Cal : : . : 181 
A.S., 18th Nov. 1871, anni Tphieuaers : : 287 
Sao of Court to pass, under the Glebe Lands ee ; 494 
Act and Warrant of Trustee in Sequestration— 
as a connecting link in a series of titles, . 86, 87, 447 et seq. 
effect of, in Rey ae with heritable creditors, as to 
rents, . - . 5 409 
Additional sheets may be eaieds 
for continuation of writs or deeds engrossed on convey- 
ances, . : : : ; : ; 266 
Adjudication— 
in adjudication for debt, unnecessary to conclude for 
decree of special adjudication, . 137 
general and special, and general special charges Stench 138 
separate summonses of constitution and adjudication no 
longer necessary, : 139 
Page 540, “Ad- modern form of summons of nonked ati pauline 
judic ation,” against an heir for his ancestor’s death, : 142 
For “death,” action of constitution and adjudication against jen 
read ‘ debt.” heir may be insisted in after the lapse of six months 
from ancestor’s death, ; 143 
effect of a decree of adjudication, under the Consolidation 
Act, : ; : ; 5 144 
do., as apended « the Conveyancing Act, : 418 
preference, where competing adjudications, ‘ 4 79-180 
litigiosity does not begin before registration of notice of 
summons of, . ‘ , . ; : 291 
completion of title of adjudger— 
(1) to lands, ‘ : : : : 419 
(2) to heritable securities, 4 . 428 


(8) to recorded leases and aasignations 4 in secu- 

rity, . ° . 449, 452, 453 

Adjudication, Charter of, Rpolhed ; : 303 
Adjudications, Register of. Sce Register of aapineecae 


effect of provisions of Conveyancing Act, 


INDEX. 5Al 
Advertisements— pai 
of sale under bond and disposition in security, 233 
Agents— 
signing warrants of registration, : 51 
entitled to practise in petitions of service, 134 
mandate required to sign petition of service, 93 
only a Writer to the Signet entitled to prepare the dratt 
of a Crown writ, 146 
receiving notice of change of ownership, ; 307 
monopolies of superior’s agents in the preparation or re- 
cording of deeds or instruments annulled, 354 
Allocation of Feu-Duty— 
may be effected by memorandum, 329 
form of memorandum, 331 
not to prejudice or affect heritable voreditars: 330 
Alterations in Deeds must be authenticated, . 379 
Alternative, or a me vel de me ae 
short clause expressing, 21, 23 
formerly implied, where no manner of holdings Was eX- 
pressed, unless subinfeudation was prohibited, 25 
not a contravention of a prohibition against subinfeudation, 26 
now impossible, . 26 
A me Holding— 
short clause expressing, 21, 23 
import of such clause, 25 
now implied, in the case of lands “vi held jon “its 
no manner of holding is expressed, 26 
A me vel de me Holding.—See Alternative Holding. 
Amendment Acts— 
amendments on the Consolidation Act of 1868, effected by 
the Titles to Land Consolidation Amendment Act of 
1869, ie 
amended sections of these Tee Mibetituted by the est 
veyancing Act of 1874, . : - . 2, 4, 418 et seg. 
the Registration of Leases Amendment Act of 1877, 455, 461 
Ancestor’s Debts, liability of heir for, not now be- 
yond value of ancestor’s estate, 5 340 
Ann not affected by Apportionment Act, 32, 487 
Annus deliberandi— 
reduced to six months, in the case of action brought to 
attach heritable estate for debt, . 148, 317 
143 
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import of short forms of clauses, 


; Page 
Apparent Heir— 
actions of constitution and adjudication against, 138 et seq 
annus deliberandi reduced to six months, . 143 
provisions of Consolidation Act with reference to for- 
feiture or relinquishment of eh ek (now vir- 
tually repealed), . 200, 218 
liability for ancestor’s debts not now bey oth value of an- 
cestor’s estate, 340 
renunciation of succession, 341 
entering into possession, 341-2 
Appeal— 
in petitions of service, for jury trial, 117 
in do., against Sheriff’s judgment, 119 
remit to the Sheriff, 137 
against judgments pronounced by Lard Ores or then 
Division of the Court, under the Consolidation Act, 293 
Apportionment Act of 1870— 
effect of, on assignation of rents, . 39 
does not apply to payments of stipend and ann aiaden the 
Act, 1672, c. 13, 32, 487 
Apprenticeship, recording entire: of 499 
Arrestments, Recall of, 291 
Arrestment in Execution, : é f 531 
Assignation of Heritable Security, : 241" et seq, 
See also Assignee of Heritable Security. 
Assignation of Personal Estate— 
of personal bond or conveyance of moveable estate, Sar: ee 467 
intimation of 467 
Assignation of Personal Right to Tah —See Assig- 
nation of Unrecorded Conveyance. 
Assignation of Real Burdens, 366 
Assignation of Recorded Lease— 
form of, . 435, 4386 
in security, . . 436, 437 
recording of, by assignee, : . 435, 437 
completion of title in other cases,. ; : 439 et seq. 
preferences regulated by date of recording, 450 
decree of reduction of, to be recorded, 452 
mode of recording, . 452 
recording of, equivalent to Prcion 453 


456 
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Assignation of Rents— 
short clause of, in conveyances of lands not held burgage, 
do., in conveyances of land held burgage, 
ee of such clauses, 
effect of Apportionment Act of 1870, 
import of, in bond and disposition in security, 
import of, in recorded leases and assignations thereof, 


Assignation of Right of Relief, or other right affect- 
ing land not passing under Assignation of 
Writs— 
short form of, provided by the Conveyancing Act, 
Assignation of Unrecorded Conveyance— 
may be apart from or written on the conveyance, 
forms, 
docquet unnecessary to, Recorded. prior ts Coen aon 
Act, : : 
docquet eal to, ene from AN CSTE tier com- 
mencement of that Act, 
completion of title of person having right oo 
form of notarial instrument, 


Assignation of Writs, Clause of— 
short clause in conveyance of land not held burgage, 
do., in conveyance of land held burgage, . 
ans of such clauses, : 
import of, in bond and disposition in coeur: 
import of, in assignation, &c., of recorded leases, 
not now necessary in a pene disposition, C 
rights and obligations not passing under, how they it 
be assigned, 


Assignee of Heritable rcaretee 
Constituted by Infeftment :— 

completion of title of—inter vivos, 

by assignation, 

form of assignation, 

assignation to be recorded, 

notarial instrument may be used, 

form of instrument, . ° 
completion of title of—mortis causa, 

by writ of acknowledgment, 

form of writ, 

by notarial instrument, 

form of instrument, 

Not Constituted by Tnfefiment 3 — 

completion of title of, : é 
form of instrument, 


72-76 


21, 23 
27, 29 
29, 30 
231 
458 
365 


400 


241 
242 
241 
241 
244 


422 
246 
425 
250, 


253 
256 
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Page 
Assignation, Implied, of Superior’s remedies for the 
recovery of feu-duties, ; ‘ : 307 
Assurance, Assignation of Policy of, . : d 468 
Attestation and Authentication of Deeds, See Hxecu- 
tion of Deeds, 
Augmentation of Stipend— 
form of assignation of right of relief from, : ; 400 
Back Bond or Letter— 
effect of, in qualifying an ex facie absolute disposition, . 235-6 
or assignation of recorded lease, . ; : . 437, 440 
Bailies of Burghs— 
former duties of, in giving sasine, . : 360 
may take evidence in petitions for service of heirs, : 108 
writ of clare constat in burgage subjects by provost and, . 198 
Bankruptcy— 
effect of trustee’s act and warrant of confirmation, : 409 
preferences dependent on date of registration of land 
rights, . ¢ 276 
section 118 of Bankruptcy Ae of 1856 (as me ase 
between trustee and heritable creditors) repealed by 
the Conveyancing Act, ; 2 : : 408 
effect of this repeal, x : ; 3 : 409 
Bank Stock, transference of, : : F : 468 
Base Holding, or holding de me, must be expressed, 24 
Bastardy, Charter of, : ' . ; : 145 
Beneficiary of lapsed trust may complete a title to 
lands, ; 7 é : ; . 83, 388 
Beneficium Inventarii (service with specification), . 130,341 
Bequest of Lands, . ; ‘ ; : : 63 
Bill for Letters of Inhibition, : _ 287-288 
Bill— 
letters of inhibition on, . : : : : 989 
notarial subscription a : F 384 
protest of, may be assigned in the form none by the 
Transmission of Moveable Property Act of 1862, . 468 
Blench-Farm— 
Consolidation Act applies to lands held in, ‘ : 264. 
Conveyancing Act includes, under feu-farm, A ; 302 


Blind Persons— 
execution of deeds by, : : : 0 . 383, 384 
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Bond of Annual-rent and Bond of Annuity— a 
included by Consolidation Act under Heritable Security, a 
Board of Corroboration, . 2 F ‘ : 393 
Bond, Heritable—_ . : ; : ; 7, 235, 261 
See also Heritable Security. 
Bond, Personal— 
may be assigned in short form introduced by the Trans- 
mission of Moveable Property Act of 1862, . : 463 
intimation of assignation of, . 5 : 465 
old forms still competent, . c : : c 467 
Bond and Assignation in Security— 
may be assigned in short form introduced by the Trans- 
mission of Moveable Act of 1862, 4 7 463, 468 
intimation of assignation, . : : : ; 465 
old forms still competent, . 5 ; 467 
Bond and Assignation in Security, of renee recorded 
under the Registration of Leases Act of 
1857— 
form of, 437 
may be recorded, 433 
completion of title to, ier party arate for aes 
tion not the original assignee, . . . 439, 441 
translation of, 441 
form of translation, 5 : 442 
completion of title of heir of parey in nah of We: é 443 
Do. disponee, do., ; ‘ 445 
completion of title of heir or disponee of a person in 
right of a, unrecorded, ; 448 
Do., do. of a translation of a, rreenaesl| 448 
Do., do. of exeeutors. See Addenda, printed 
immediately after preface. 
completion of title of adjudger of a, 449 
Do. of trustee on sequestrated ae of 
party in right of, : . 449 
to be preferred according to date of Reena. 450 
discharges of, to be recorded, 450 
form of discharge, 451 
reductions to be recorded, 452 
mode of recording, . : 452 
Bond and Disposition in Security— 
short form of, 227 
interpretation of clauses in such, . é . 0 230 
registration of, to operate infeftment, 227 
discharge of, : 258 


See also Heritable Security. 
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Page 
Booking Tenure in Paisley— 
provisions of Consolidation Act applicable to Burgage 
Tenure apply also to, . ‘ . 281 
distinction between, and feu, abolished by the Coadayana 
ing Act, . ; : ¢ ; 360 
register of bookings still reened. : 360 
conveyances of lands held by, may still be in the carton 
allowed by the Consolidation Act,  . : 363 
Brieves from Chancery for Service of Heirs now 
incompetent, : : : s ; 90 
Burdens, Obligations to relieve of.—See Obligation to 
Relieve. 
Burdens, Conditions, &c., affecting land.—See Con- 
ditions. 
Burdens, Real, transfer of.—See Real Burdens. 
Burgage Subjects— 
peculiarities of burgage tenure, . 360 
Consolidation Act ee to burgage as w anes as ede 
subjects, : : : : : 264 
short forms of clauses in bony ances of, . : : 29 
import thereof, : d : : 29 
instrument of resignation and sasine (now sae in- 
competent), . 51-3 
completion of title of heir i writ a clare oma aes the 
magistrates, . . 197 
where no se register kent ceeds &e., yequired to es 
signed by town clerk before noes recorded, . . 280 
distinction between burgage and feudal subjects abolished 
by the Conveyancing Act in so far as regards convey- 
ancing, : : 359 
proprietors of iene prev ‘cael held Force may now 
grant feus, : 360 
feus previously granted an recorded in eh meee 
validated, é : 360 
writs aieciaue land held Dureare immediately prior to 
1st October 1874 are still to be recorded in burgh 
registers of sasines, . ; ; 360 
although such land is subsequently feued ats ; ; 362 
conveyances of subjects hitherto held burgage may be in 
the same form as of feudal subjects, . : . 859, 363 
or in the forms allowed by the Consolidation Act in re- 
ference to such subjects, : ; . 362-3 


but a procuratory of resignation, if imserted: shall be held 
pro non scripto, : : : : 5 363 
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Burgage Tenure.—See Burgage Subjects. 
Burgh Registers of Sasines— 
not affected by the Land Registers Act of 1868, 523 
writs affecting land held burgage immediately prior to Ist 
October 1874 are still to be recorded in, 360 
although such land is subsequently feued out, 362 
warrants of registration now required on ai Paine: 
recordedin, . ; 6 : 5 3, ABil, Bes 
Carriages and Services— 
annual money payment by agreement for five years to 
operate commutation, : 352 
such annual money payment to be held ‘his value of, 352 
superior bound to accept the money payment in lieu of, 352 
where no agreement, either party may apply to Sheriff, 352 
judgment of Sheriff final, 352 
rae not to be a bar to commutation, : 353 
annual money value ascertained by dercenener may be 
stated in a memorandum, 353 
form of memorandum, 349 
recording thereof, or extract i ee of iSheniff to ponder 
money value feu duty, 353 
Casualties of Superiority— 
short form of obligation to relieve of, : : eee ado 
import of, : 30 
effect of Conveyancing Seg on sath oblig ee 318 
amount of, payable to the Crown, 153 
amount of untaxed sialcae Dente to a “ety ect 
superior, ; 345 
payments in lieu of, in the case of Tia peed os reli- 
gious purposes, . 218, 324 
periods of payment of, by corporations, ha er cd per- 
sons having separate interests in lands, 324 
superior’s right to, not lost by implied entry of v cal 
under the Conveyancing Act, 314 
nor enlarged, ; ; 314 
recovery of, new form of action apeareted for Jlocibxteat 
of non-entry, . : . 317 
form of summons therein, : 322 
at what time such action may be iced, : 4 . 316, 319 
superior’s title must be complete, 319 
what casualties may be thus sued for, 320 
intervals at which legal casualties are now Sane ule 320-1, 324 
effect of decree for payment of, . é : . 317, 321 
poinding of the ground for, where stipulated for at uncer- 
315 


tain intervals, but declared debita fundi, 
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Casualties of Superiority—continued. 
redemption of— 
what casualties may be redeemed, . . 343, 344 
persons entitled to redeem, . ‘ é ‘ 345 
terms to be according to agreement, . ; é 343 
terms of redemption failing agreement, ; : 343 
so redeemed, to be discharged, : 346 
no discharge of, without consent of heritable een 
to be effectual against him, : : : 346 
form of discharge, ; , 347 
charter of novodamus may be hea faa the ae t 347 
mid-superior, as well as proprietor of dominium utile, 
entitled to redeem, . : ‘ : : 351 
entails not to bar, : G 350 
application of redemption iat mee ental: 3 351 
commutation of, into feu-duty, 
superior may elect to commute, ; . : 348 
memorandum affecting commutation, : 349 
legal, abolished in feus granted after 1st Oct. 187 4, : 356 
still competent to stipulate for an increase of feu- duty or 
fixed sums payable at fixed and certain intervals, . 356 
in feu rights contracted, but not granted, prior to the Con- 
veyancing Act, superior entitled to, . : : 357 
but such casualties may, if desired by either superior or 
vassal, be converted into an annual feu-duty, < 358 
payment ce in case of feus of glebe lands, . : . 491, 493 
Caution— 
in recall of inhibitions, ; : : ; 290 
bond of, may be eared in short foe : : 5 468 


Caveat may be lodged against a Petition of Service, 106 
Certificates, Notarial.—See Notarial Certificate. 


Chancery— 
fees in office of, for services, : 5 ; . 105, 116 
remuneration of clerks of, . : 116 


duties and emoluments of officials of, ne be reynlaten 
by the Commissioners of the Treasury, 


Chancery, Director of—See Director of Chancery. 
Chancery, Precept from.—See Precept from Chancery. 
Chancery, Sheriff of.—See Sheriff of Chancery. 

Chancery, Sheriff-Clerk of.—See Sheriff-Clerk of Chancery. 
Change of Ownership— 


notice of, to superior, ; 5 ; F ‘ 307 
; 
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Charges, general and special, &c., in actions of con- : 
stitution and adjudication, abolished, 139 
Charge, Execution of— 
registration for execution, . : ; : 265 
foc of warrant of execution, . : 530 
warrant to charge heir or ae under Etna obliga- 
tion of his ancestor or author, : 5 : 393 
Charters by Progress— 
forms of, under Consolidation Act, ; : 191 et seq. 
operated confirmation of all prior deeds, . $ : 220 
abolished by Conveyancing Act, . : ; : 308 
exceptions thereto, c 303 


where no distinctive prescriptive Doman has lle ea 
on, the measure and extent of the vassal’s right are 
to be gathered from the original charter alone, : 310 
See also Entry. 


Charters from the Crown.—See Crown Charters. 


Charter of Adjudication, now incompetent, . 304 
See also Adjudication. 
Charter of Confirmation, now incompetent, . 304 


See also Confirmation, Entry by. 
Charter of Confirmation combined with Precept of 


Clare Constat, now incompetent, . 304 
See also Confirmation, Entry by. 
Charter of Novodamus, still competent, ’ 303 
See also Novodamus. 
Charter of Resignation, now incompetent, . ; 304 


See also Resignation, Entry by. 
Charter of Resignation and Confirmation, now in- 


competent, . ; : ‘ 304 
See also eu rnatons Entry by. 
Charter of Sale, now incompetent, . : : 304 
Chartulary, superior not entitled to charge vassal 
with expense of recording vassal’s titles in, 310 


Clare Constat, Writ or preter of— 

From the Crown, . 303 
competent, but not now used fo Poplars Hae of hen a 1brkO)y Writs) 
forms provided by Consolidation Act to be equivalent 

to old forms, : m. 5 é : 165 
how obtained, ; : : : . 168, 174 
forms of : : . ; : 5 ales is} 
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Clare Constat, Writ or Precept of—continued. 
to be null, unless recorded before first term of Whit- on 
sunday or Martinmas, 1 é ‘ 
fees to certain Sheriffs and Sheriff Clerks, 175 
From subject superiors— 
may refer to tenendas and reddendo, : 191 
forms, . 193-196 
superior aaa to ae writ, 193 
precept, combined th charter of confineatien (now 
incompetent), _ 194 
in burgage subjects, . 197, 198 
popes all by death of the eas, , 199 
proceeding on decree of forfeiture or relinquishment (now 
apparently incompetent), 200, 205 
authentication of, . : . 219 
error in character of heir to be no igjesiens if hen truly 
entitled to succeed to lands, 339 
Clauses— 
short forms of, in conveyances of lands not held burgage, 21, 23 
do., in conveyances of lands held burgage, 27, 28 
import of such short forms, Se 2p 29 
in heritable securities, : 227 et seq. 
import of clauses in schedules to ihe Remietration af Leases 
Act of 1857, 456 
prohibitory, “eave and serine e De or clause autho- 
rising registration in the register of tailzies may in 
conveyances of entailed lands be inserted by reference 
merely, c 33 
of direction to record part of conveyance, 40 
of reference to conveyance containing seed Peseta 
of lands, 45 
authorizing registration in the peciston of ee. 45 
of registration. See Procuratory or Clause of Registration. 
of resignation. See Procuratory or Clause of Resignation. 
Clerk Register, Lord.—See Lord Clerk Register. 
Commencement of Acts.—-See Date of Commencement, 
Commissioner— 
evidence taken by, in petitions for service of heirs. 
Commonty or Common Property— 
effect of decree of division of, 376 
Commutation of Carriages and aneeeey yahaal 
by Superior, . 352, 353 


See also Carriages ae Services. 


Commutation of Casualties. See Casualties, 


INDEX. 


Companies registered under the Companies Acts of 
1862 and 1867. 


form of executing deeds by, 


Compensation— 
awarded for loss of fees through the operation of the Ser- 
vices of Heirs Act of 1847, 
awarded under the Crown Charters Act of 1847, 
of town clerks appointed prior to 8th March 1860, 
to the presenter of signatures, and his clerk, 
to keepers of registers whose offices are discontinued 
under the Land Registers Act of 1868, 
Completion of Title— 


every title to lands, &c., now completed by infeftment, . 


Composition, Casualty of— 
tendering heir, to evade payment of, where untaxed, 
how payment of, may now be evaded, 
amount of, where untaxed, 
not now increased by consolidation of proper with 
superiority, é : 
mode of recovering payment of, 2 
intervals at which to be payable by corporations, trustees, 
and persons with separate interests in lands, . 
See also Casualties of Superiority. 


Conditions, real burdens, provisions, or limitations— 
may be referred to as ere in the register of wie 
forms of reference, . 
if appointed to be ea in Paments i ase to be 

inserted or referred to in any notarial instrument, 
effect of abolition of charters by progress on omission to 
insert or refer to, 0 : 
may be imported into original Pant oy Pieces to a 
recorded deed by proprietor of lands, setting forth the 
conditions under which he is to feu or otherwise deal 
with lands, 


Conditions, &c., of Entail— 
may be treated i in conveyances, by reference merely, 
form of such reference, 
effect of such reference, 


Confirmation, Entry by— 
abolished by the Conveyancing Act, infeftment now im- 
plying entry by writ of confirmation, 
former provisions as to, with the Crown, . 

forms of Crown writs and charters, 


5oL 


Page 


410 


. 135, 136 


309 


. 309-310 


345 


329 


P2317. 315 


36, 370 
38, 372 


303 et seq. 


164 


. 167, 168 
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Confirmation, Entry by—continued. 
former provisions as to, with subject superiors, . 185 et seq. 
forms of writs and charters by subject superior, . : 188 
writ of resignation proceeding on a decree of forfeiture or 
relinquishment (now incompetent), . 200, 204, 206, 209 
authentication of writs, . ‘ ‘ . 219, 266 
Congregations and Religious Bodice 
successors in office of trustees for, do not require to make 
up titles to land, &ec., . ; : : : 88 
payments in lieu of casualties, é ; : . 218, 324 
Conquest, distinction between, and heritage, 
abolished, . ; ; : 378 
Consignation— 
of surplus price, by heritable creditor selling lands, . 239, 240 
do., in the case of security over a recorded lease, : 458 
of redemption money of casualties, ; : : 350: 
Consolidation of superiority with h Dyanerten 
how effected, ; : 327 
form of minute for adenine, : : : : 328 
not to affect or extend superior’s right, —. : 329 
competency of, by resignation ad remanentiam doubtful, 58 
by prescription, . ; : ‘ 329 
not to take place, in the case of Her Majesty 8 private 
estates, : : 413 
Consolidation Act of 1868, (G1 and 32 Vict. c. 101), .* 1-298 
full title, . ‘ . > . Lu 
amendments on, effected by Amendment re of 1869, 1 
amendments on, by Conveyancing Act of 1874, 2 
preamble, k : ; i 2 
general plan of, . : ¢ : ; : 2, 10 
new enactments of, : é 2 
applicable to moveable as well as her ale piopecer : 3 
applicable to lands held by any description of tenure, 264 
short title, and mode of citing amended sections, 3 
date of commencement of, . 4 
retrospective provisions, 4 
interpretation clause, 5 
index to do., 9 
mode by ie ceteclidation of previous Age eff cted, 2,9 
repealing clause, 2 
statutes repealed by, 12 


reason for including the whole of the Infstnent Act of 
1845 in Schedule (A.), No. 2, though only one section 
repealed, : : : : : ‘ 10 
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Consolidation Act of 1868—continued. 
repealed statutes still in force so far as regards any refer- 
ence made to them in any statute not repealed, : 296 
competency of using old forms of conveyance, &c., 5 les 
classified table of contents, 
Constitution and Adjudication, Action of — 
charges, general and special, &., abolished, ; : 138 
separate summonses unnecessary, - < . . 139 
form of summons, . s : : : : 142 
may be raised against apparent heir after the lapse of six 
months from ancestor’s death, F : ; 143 
Constructive or implied Entry with Superior.— 
See Entry with Supervor. 
Constructive Personal Right of Heir.—See Persona! 
Right to land under Conveyancing Act. 
Conventional Terms.—See Rents. 
Conveyance— 
definition of, in the Consolidation Act, . ; : 6 
do. in the Conveyancing Act, . 5 302 
short forms of clauses, in the case of lands not held ipteces 21, 23 
do. in the case of lands held burgage, . 27, 28 
import of such forms, ‘ : : . 25, 29 
of burgage subjects, may now ae in the same form as in 
the forms applicable to feudal subjects, : é 359 
or in those allowed by the Consolidation Act in regard to 
burgage subjects, : : : 362 
may be recorded in register te sasines, and ticording 
equivalent to infeftment, : 46 
at any time during the life of the parvo on W hese penal 
presented for registration, : : 270 
in case of error in recording, may be Peondea oi new, 272 
in every case a warrant of registration must be endorsed 
or written on, before recording, : é . 267, 372 
notarial instrument may be arpede where it is not desir a 
to record the whole of a conveyance, . : : 53 
mortis causa, ‘ : : ‘ : : 63 
assignation of unrecorded, : 71 
may be partly printed, or lithographed, or engrav gy 277 
competency of forms of, in use prior to the Acts repealed 
by the Consolidation Act, : : : : 295 
of real burdens, . , : : 3 : 366 
~ Conveyancing Act of 1874, ; . 299-431 
title of, : i : i 299 
: : 293 


preamble of, 
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Conveyancing Act—continued. 

provisions of, applicable to moveable as well as heritable 
property, : 

chief changes on previous ne Preciad by, 

short title, 

date of commencement, 

retrospective provisions, 

interpretation clause, 

list, alphabetically arranged, of w ane aoe 

schedules to be part of the Act, 

list of schedules referred to, 


Corporation — 
periods of payments of composition by, 
See also Casualties of Superiority. 


Corroboration, Bond of, dispensed with in certain 
cases, 


Council and Session, Books of — 
writs given in to be registered in, not now given back, 
registration in General Register of Sasines equivalent in 
certain cases to registration in, 
form of warrant of execution on extract of writs ome 
in, 
authentication of bees ar ene eee in, 
See also Registration for Preservation and Execution. 


Court of Session Act of 1868— 
to apply to appeals, &c., under the Consolidation Act, 
1868, 


Court of Session— 

acting as Court of oo with reference to Crown 
writs, ; 

judgment of, in virtue of a Ket to ce final 
unless brought under review, 

authorized to pass Acts of Sederunt fixing ie pay ile oe 
recording deeds in burgh registers of sasines, &c., 

authorized to pass Acts of Sederunt and Rules of Court, 
under the Consolidation Act, 


Court of Session, as Commissioners of Teinds— 

to direct application of money realised by sale of servi- 
tude or right of pasturage, . ; 

application to be made to, for granting feus or Duin 
lease, 

form of petition, 

to appoint intimation of ppeleaicne 

may remit petition for inquiry, 


. 512, 


. 150, 
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Court of Session, &c.—continued. 
may grant authority subject to conditions, 
may authorize construction of streets, &c., 
may pass Acts of Sederunt under the Glebe Taras Act of 
1866, . : : ; 


Courtesy— 
heritable securities still heritable quoad, 
excludes claim for casualty, 


Creditors, Heritable— 
rights and remedies of, not affected by heritable securities 
being made moveable as to succession, 
not affected by discharge of casualties, 
not affected by allocation of feu-duty, 
See also Heritable Security. 


Crown, Entry with.—See Crown Charters and Writs. 


Crown Charters and Writs— 

include charters and writs from the Prince as well as 
from Her Majesty, 

what now competent, 

signatures for, abolished, : 

lodging draft equivalent in peeaate to presenting 
signature, 

how obtained, 

revisal of draft, 

rectification of ‘mistakes j im former titles, 

intimation of proposed rectification to be made to eoheten 
for Commissioners of Woods and Forests, 

copy of last writ, &., may be referred to in certain cases, 

fixing Crown duties, 

stating objections thereto, c : 

amount of casualties payable to the Crown, 

clerk’s fees, 

copy of revised cee to be ferniatied to the party spplae 
for, : 

revised draft to be Homrneted as oe of, 

preparation of, , ; é : 

may be applied for either vant session or in vacation of 

Court, 

how objections to draft ace be ated, 

objections, how to be disposed Oi, < 

procedure if objections repelled, 

refusal of, by Sheriff of Chancery, 

subject to review of Lord Ordinary, 

engrossment, execution, and delivery of, 

sealing of, 
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485 
486 


494 


223 
316 


257 
346 
330 
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Crown Charters and Writs—continued. 


to be valid, and a warrant for infeftment, 


of resignation (now incompetent) and forms of, 163, 165, 


of confirmation (now incompetent) and forms of, 164, 165, 

equivalent to old forms, 

writs or precepts of clare constat, ie. to be nee 

decree of service, special or poner must have been 
previously obtained, 

form of writ of clare constat, . 

form of precept from ieee (of clare cout 5 

writs or precepts of clare constat to be null unless recorded 
before first term of Whitsunday or Martinmas, 

fees of Sheriffs and Sheriff-Clerks appointed prior to Ist 
October 1845, 

Register of Crown Writs, 

charters or writs of novodamus, how to ber abtained: 

to be in the English language, 

Court authorized to frame regulations, 

rule of Court fixing fees to be paid on, : : 

writs of confirmation and resignation on decrees of for- 
feiture of superiorities (now incompetent), 

writ of investiture on deed of ie ca (now in- 
competent), : 

all, operated confirmation of all prior conveyances, 


Crown Private Estates— 


Crown Private Estates Act of 1862, 


may be held of the Crown as superior, 


the dominiwm utile not to merge in the superiority or be 
consolidated therewith, 


Curator Bonis— 


completion of title of, 


Date of Commencement of Acts— 


of the statutes repealed by the Consolidation Act of 1868, 
of the Consolidation Act of 1868, 

of the Conveyancing Act, 

of the Registration of Leases Act, 

of the Registration of Leases Amendment Act, 

of the Transmission of Moveable Property Act, 

of the Glebe Lands Act, 

of the Registration of Writs Act, 

of the Land Registers Act, . 

of the Registered Writs Execution Act of 1977 ip 


Date of Holograph Testamentary Writings, 
Date of Notarial Instruments, 


166, 
167, 


. 169, 


209, 


. 413, 
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Debita fundi— 

compositions stipulated for at uncertain intervals, 

See also Poinding of the Ground. 

Debtor— 

definition of, in the Consolidation Act, 

liability of, in heritable security, not affected by fuenge of 

law as to the succession of the creditor, 

nor his succession, . 

heir of, no longer liable evened ie value bf the Hits 

personal obligation of, for payment of heritable security, 

now transmits against his representatives, 

Debts— 

affecting lands excambed, 

liability of heir for ancestor’s, 
Declarator— 

of non-entry abolished, 

action in lieu thereof, : 

of tinsel of superiority now incompetent, : 

of irritancy 0b non solutum canonem still competent, 

of, and adjudication, 


Decree— 
included by the Consolidation Act under the word Con- 
veyance, : 
may be recorded in ropister af sasines ae A Con- 
veyance) , 


of adjudication.—See Adj Pe 

of division of commonty or common property, 

of sale of glebe lands, 

of service.—See Service of Hears. 
Decree Arbitral— 

of division of commonty or common property, 
Deed.— See Conveyance and Execution of Deeds. 
Defeasible Mid-superiority, 
De presenti conveyance— 

words of, unnecessary in mortis causa deeds, 
Description of Lands— 

by one general name, 

by reference, under the Coneohdakion shee 

form of do., : 

repealed by the Conveyancing Act, 

mode of reference under the Conveyancing Act, 


Destination of Heirs of Entail— 
may be inserted in conveyances by reference merely, 
form of such reference, 
effect of such reference, 


(ee) 


257 
224 
340 
393 


279 
340 


317 


. 317, 322 


201 
314 
429 


376 


318 
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Direction, Clause of, to record part of conveyance— 
may be inserted before the testing clause of any convey- 
ance, . 3 40 
Director of Chancery— 
duties of, in recording and extracting decrees of service, . 112 
record of services, kept by, . 115, 412 
to direct sheriff-clerks as to services, : 116 
duties of, with reference to Crown writs, . : 153 et seq. 
duties and emoluments of, may be regulated by the Com- 
missioners of the Treasury, 412 
Discharge— 
notarial instrament may be expede where it is not de- 
sired to record the whole of a oe 53 
form of instrument, 56 
how heritable security may be discharaed 258 
form of discharge, 258 
of casualties, é 5 : ‘ 3 346 
form of discharge, 347 
of real burdens, 3 366 
of personal obligation in horitahle ee not to pre- 
judice the real security, 393 
of security over a recorded lease, 450 
form of discharge, 451 
“ Dispone ’— 
under the Consolidation Act, not necessary in mortis 
causa deeds, . : 64 
under the Conveyancing Act, a necessary In any con- 
veyance of heritage, 363 
Disposition— 
formal clauses of a, in the case of land not held burgage, 23 
do., in the case of land held burgage, 28 
See also Conveyance. 
Disposition, General.—See General Disposition. 
Disposition and Assignation— 
superseded by assignation of unrecorded conveyance, 73 
Disponee, Completion of Title of— 
(1) to lands— 
by recording the whole disposition, 46 
by recording part of the disposition, where Dees isa 
clause of direction, . : 4() 
by expeding and recording a motel SN 53-6 
by recording assignation, where author not infeft, cal 
or by notarial instrument, "6 


by petition to Sheriff, where a ean Haine crime a 
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Disponee, Completion of Title of—continwed. me 
personal right has intervened between the person 
last infeft and the disponee, ; : 333 
(2) to heritable security—See Heritable Security. 
(3) to real burdens, 5 : ; : : 366 
(4) to recorded leases, : : < ° . 435, 448 
infeftment now implies entry with superior, : ; 306 
See also General Disponee. 
Disponee, General.—See General Disponee. 
Division of Common Property — 
decree to have effect of a conveyance by all the joint pro- 
prietors, : : : : 376 
and may be recorded in the ree of sasines, or used for 
purpose of infeftment, " : : : 376 
Docquet — 
on assignation of unrecorded conveyance, ‘ (2 ome 
on notarial instrument in favour of an assignee to an un- 
recorded conveyance, to be recorded along with the 
conveyance. : 78 
by notary or justice of ae peace, signing ts one. w ‘es 
cannot write, . ; : 6 : 6 385 
Dominium Utile and Dominium Directum.—See Con- 
solidation. 
Edictal— 
premonition, in heritable securities, : : 3 232 
do., in securities over recorded leases, : : 5 458 
notice to superior of change of ownership, : : 313 
intimation of assignation, ‘ : : Zn 466 
Educational purposes— 
successors in office of trustees for, do not a to make 
up titles to land, &c., . ; : 88 
payments in lieu of pocice in the case of una con- 
veyed for, : é 5 g : . 218, 324 
English Language— 
used in Crown Charters, . : : é ; 180 
English Form of attesting Deeds— 
now competent in Scotch Deeds, . : : 0 380 
English Will— 
now habile to convey Scotch heritage, . : 63 
probate or exemplification eattiralent to will, as a war- 
rant for a notarial instrument, : 4 fz 402 


Engraved, Deeds partly, . ; ; : : 277 
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Entail— 

in conveyances of entailed lands, destination and condi- 

tions of, may be inserted by reference merely, ; 33 

form of clause of reference, : ; : : 36 

effect of such reference, . , 34 
certain clauses in deed not necessary hes it See a 
clause authorising registration in the register of 

tailzies, ‘ : 45 
application of price of relingdhet apenaans of an 

estate held under an, . : : 217 

excambion of lands of, affected 7a aabiss : é 279 

inhibitions against heir of, : -289 
not to bar redemption or commutation a eoanaltien by 

vassal of heir of entail, é ‘ : ‘ 350 

nor commutation of carriages and services, . : : 353 

Entry with Superior— 
Under the Consolidation Act— 

subject superior might be compelled to enter vassal 

by confirmation, . : : 3 : 185 

mode, . ; . 185, 188 


might be competed S enter ted by pemgnetiers . 185, 188 
where superior’s title was incomplete, application 

might be made to Lord Ordinary on Bills to ordain 

superior to complete his title and grant entry, —-.200 et seq. 
application might be made to Lord Ordinary to autho- 

rize application for an entry by the Crown or 


mediate over-superior, : : ; 205 
when superiority had been nelingutehed: : : 215 
by precept or writ of clave constat, . . : 193 
in burgage subjects, . é 197 
every charter or writ operated a pondianaton of all 

prior deeds, . , : ; 220 
provisions as to entry w ith Ooms n. See Crown 

Charters and Writs, 5 : 145 et seq. 


See also Oanrnation, and, ee he Entry by. 
Under the Conveyancing Act— 


infeftment to imply, . ; : ; 306 

implied, not to alter rights in feu afi é 306 

do., not to validate any subfeu where sabiens 
effectually prohibited, : 2 : 306 


notwithstanding implied entry, last entered ean letor 

to be liable for feu duties till notice of change of 

ownership be given to superior, . : 3 306 
form of notice, 0 : : 312 
provision for preserving evidence of nonce of change 

of ownership, : : : : F 307 


lithographed, 
2M 


INDEX. 561 
. ° a Page 
Entry with Superior—continued. 
Under the Conveyancing Act— 
last entered proprietor may recover feu-duties from 
entered vassal when no notice of change of owner- 
ship given, . : 307 
implied, not to affect ee Ny Ansiwe to casualties, 
feu-duties, &e., 314 
imphed, not to enlarge superior’s wate to ele, 
feu-duties, &e., 314 
implied, not pleadable in Aefence to SOHD of delete. 
tor and payment of casualty, 317 
error in character in which heir entered not 2 affeet 
entry, 339 
Entry, Term of— 
short clause expressing, in the case of lands not held 
burgage, : : : 21, 23 
short clause expressing, in the case of lands held See 27, 28 
presumptive term of entry, where none is stated, 364 
Erasures— 
must be properly authenticated in deeds, . 379 
recorded instruments hot to be challenged on game of 
erasures in record, : 272 
recorded deeds not challengeable on pound of erasures in 
record, . ; A 3 : 407 
Error in Notarial Instrument, or in recording, or in 
Warrant of Registration— 
in case of, competent to record of new, 271 
Escheat, Single— 
heritable securities do not fall under, 225 
Evidence— 
how taken in petitions for service of heirs, 108 
competent that deed bearing to be attested by two w “he 
nesses subscribing was duly subscribed, 308 
Excambion of lands affected with debt, 279 
Exchequer— 
signatures for Crown writs not now presented and passed in, 145 
duties of Lord Ordinary in, with reference to Crown 
writs, 149 et Seq 
duties of auditor of, 152 
Prince may appoint his own sheen: of, 183 
_ Execution of Deeds— 
females may act as instrumentary witnesses, 265 
of deeds and instruments partly printed or engraved or 
277 
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Execution of Deeds—continued. 
of Crown Charters and writs, ; F . 160, 379 
rules as to the solemnities eaeed in fe execution and 
authentication of probative deeds, relaxed by Convey- 


ancing Act, . 5 ‘ : . : 378 
the solemnities now essential, : : . : 379 
appending designation of witnesses, : : > 380 
of holograph deeds, : ; 379 
English form of attestation now suticents im ental deeds, 380 
deeds attested by two witnesses subscribing not in- 

valid on account of any informality of execution, . 380 
how such deeds may be set up, . ; 380 
cases illustrating the nature of the Hae e execu- 

tion referred to, : : : 3 3 381 
by parties who cannot write, : ; 383 
form of docquet where granter of deed canbe Ww ae : 385 
by companies registered under the Companies Acts of 

1862 and 1867, 5 - : : 410 

Execution, Registration for.—sSee Reset for Execu- 
tion. 
Executors— 

succeeding to lands under will or testamentary writing, 

must apply lands for the purposes of the trust or will, 70 
may complete a title to lands, although there is no direct 

conveyance to them, . 391 


of creditor in heritable security entieed to aantend to enh 


security, unless excluded, : 221 
how excluded, s : : ; : . 222, 226 
removal of exclusion, : : . 223, 226 
completion of title of executors- pou to Heals 
securities, by writ of acknowledgment, : : 422 
by notarial instrument, —. : 425 
completion of title of executors- daitve to hentables security, 
by notarial instrument, : : : : 247 
Exemplification of Probate— 
may be used as a warrant for notarial instrument on will, 402 
Extinction of Heritable Securities and Real Burdens. 
—See Heritable Securities. 
Extract Decrees.—See Decrees. 
Extracts of Deeds— 
to bear certificate of stamp duty, . ‘ : *. 500, 513 
form of, recorded in the general register of sasines for pre- 
servation and execution as well as for publication, . ~ 515 


form of, registered in the register of deeds and probative 
writs and protests in the Books of Council and Session, 529 


Feudal System, to a certain extent abolished by the 
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Extracts of Deeds—continwed. 
authentication of, : : 532 
equally probative with principals eeepet in cases sot im- > 
probation, 532 
certain extracts of leases ie Gatenabls in ohe Reinier of 
sasines, : 3 2 455 
Factor, Judicial—sSee Judicial Factor. 
Factor loco absentis, completion of title of, . 81 
Factor loco tutoris, completion of title of, 18 
Fees— 
for Services of Heirs, 104 
of Sheriff-Clerk of Chancery, for Cee ares 153 
of Sheriffs and Sheriff-Clerks appointed prior to 1st Geto: 
ber 1845, in respect of Crown writs or precepts of 
clare constat, 175 
of Crown writs, 181 
of town-clerks and keepers of registers of royal fanaa in 
office at 1st October 1845, 262 
of town-clerks where no ieee register ay sasines is sete 280 
of town-clerks appointed prior to 8th March 1860, 282 
Court of Session empowered to pass Acts of Sederunt 
fixing and regulating, . 4 : 294 
of registration in the general Werice of sasines, authority 
to Limpert of Treasury to prepare an amended 
table, 522 
table of, in the Tend Clerk Register 8 ropes 526 
table of, in the Sasine and Eganiee Offices, 528 
Females may act as instrumenting witnesses, 265 
Feus— 
may now be granted by proprietors of burgage subjects, 359 
legal casualties abolished, and not lawful to stipulate for 
any casualties but fixed sums payable at fixed 
periods, 356 
Feu and Burgage Tenure, distinction between, 
abolished as regards conveyancing, . 359 
but distinctive registers retained, . 360, 362 
and certain burgage forms of conveyances may still be 
used, . 362-363 
Feu Charter— 
form of, in feuing glebe lands, 478 


Conveyancing Act, ‘ , : 308 et seq. 
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Feu duties— 
short form of obligation to free from casualties in feus, . 22-23 
short form of do. in burgage, 3 é : . 27 
import of these clauses, 29 
last vassal liable for, until notice o hanes of cee 
given to superior, : : : 306 
implied entry not to affect rights ne siperion tO, . : 314 
allocation of, : ; : : 329 
form of memorandum of Aineisar OLap ee A 331 
allocation, not to affect heritable creditors not nae 
thereto, : 5 ; : ‘ : 330 
commutation of casualties into, . : : 345 
commutation of carriages and services abe, : “3 353 
feu duties from glebe lands how to be applied, . : 487 
Firm, warrants of ae may now be signed 
by, . : ; ‘ : 268 
warrants signed by firm prior to pice Bay of Con- 
solidation Act not challengeable, . . . 274 
Forfeiture of Superiority— 
provisions of the Consolidation Act as to, : . 200-218 
virtually repealed by the Conveyancing Act, . : 201 
General Disponee, completion of title of— 
(1) to lands, : : : . 59, 391 
form of notarial instrument, : ; : 62 
(2) to heritable securities, 5 . 404, 425 
forms of notarial instrument now sempenne 62, 250, 406 
See also Addenda printed immediately after Preface. 
(3) to real burdens, : 366 


(4) to recorded Tene, and eee. Saeey in boasts 439, 445 


General Disposition— 


effect of a, in superseding a special destination, . é 61 
clause of assignation of writs unnecessary in, : 365 
two or more, may be used as connecting Hee in a series 

of titles deduced in a notarial instrument, . : 365 
decree of general service equivalent to a mortis causa, in 

so far as regards the expeding of notarial instruments, 366 


See also General Disponee. 
General Name— 


several lands may be conveyed under one, c ; 43 
form of clause of reference to conveyance containing, : 45 
Glasgow— 


advertisement of sale under bond and disposition in security 
may be made in any newspaper published in, ¢ 233 
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Glasgow— continued. aa 
for purposes of registration, the barony and regality of, 
treated asa county, . : 503 
boundaries of barony and regality OF for per ees of regis- 
tration, as determined by 34 and 35 Vict. c. 68, : 503 
Glebe Lands— 
minister, with consent of heritors and’ presbytery, may 
grant leases for any term not exceeding eleven years, 471 
and sell servitudes and rights of pasturage, ; 472 
minister may apply to Teind Court for authority to feu or 
grant building leases, 472 
how consent of presbytery and herons to Won ayoetiin 
must be obtained and certified, : j . 473, 474 
particulars to be stated in such application, : . . 474 
form of petition for authority to feu, : : 475 
form of proposed feu-charter or building lease re he 
produced with the petition, . ; ‘ 474 
form of feu-charter approved of by the Coane é ¢ 478 
intimation to be made of application, : 483 
any conterminous proprietor may appear ‘and oie te 
application being granted, . “ 5 : 484 
remit for inquiry into facts set forth in petition, . c 484 
Court may grant authority subject to certain conditions, . 485 
power to grant feus not limited to feus for building pur- 
poses, . le 486 
Court may nieces oaseene eon of rae sac and 
drains, : : : : : 486 
feu-duties, &c., to be taken payable to minister and he 
successors in office, . ; . 487, 488 
conterminous proprietors entitled s right EE pre- Eonbor” 488 
decree of sale to be pronounced in ot of such pro- 
prietor, ; 489 
heir of entail may piers lands ith “se: of at as 
purchased, ; : : 489 
title of purchaser completed by ee decree re caleyee 377 
expenses of application by minister, &c., to be a permanent 
burden on the glebe, . ; : : : 491 
casualties to be applied in extinction thereof, é 491 
minister, with consent of heritors and presbytery to orate 
all requisite charters, &e., . : 492 
subjects feued or leased to be subject to payment poor- 
rates, . 4 . 493 
no fine or grassum i be prealsted: for or taken, : ‘ 493 
minister to enjoy the same privileges as other superiors, . 495 


Glebe Lands Act of 1866— 
short title, . ; 2 ; 5 ; ; 470 
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Glebe Lands Act—continuwed. 
date of commencement, 470 
interpretation of terms, 471 
Court authorised to pass Acts of Seicrants : 494 
does not affect existing Acts affecting the feuing of glebes, 495 
as to provisions of, see Glebe Lands. 
Ground Annuals— 
assimiliated to heritable securities in so far as regards the 
mode in which they may be transferred or discharged, 366 
succession to, still heritable, 367 
Ground, poinding of.—See Poinding of eta 
Heir— 
service of. See Service of Heirs. 
actions of constitution and adjudication against, . 138 et seq. 
personal right to lands now vests in heirs without service, 331 
completion of title where deceased heir not served, 333 
error in character of, not to effect entry, 4 339 
not liable beyond value of estate, 340 
may renounce, 340 
liable to the extent of his cae omissions, : 341 
title of, to land may be challenged within 20 years foi date 
of infeftment, : 341 
completion of title of, of last cranes 387 
such heir not entitled to administer the trust- Stas 387 
bound to make over estate to trustee or judicial factor 
appointed by Court, : 387 
As to completion of title by heir, see vice i Hetrs— 
Clare Constat—Acknowledgment, Writ cf—Notarial 
Instrument. 
Heirship Moveables, right to, abolished, 293 
Heritable Security— 
Consolidation Act applicable to every kind of, 261 
definition of, under Consolidation Act, : 5 
extended by Conveyancing Act to Real Burdens, 366 
completion of title to, when not completed at passing of 
Consolidation Act, : ll 
to be moveable estate as to succession of erator ioe 
after 3lst December 1868, : 22] 
not to be computed in calculating legitim, 223 
to remain heritable quoad fiscum, 223 
to remain heritable as regards the legal robes of we We 
band or wife of the creditor, ; 223 
may be made heritable by exclusion of sxocntan 221 


form of minute of exclusion, : 
may be made moveable by removal of exchision’ 
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Heritable Security—continued. ae 
form of minute of removal of exclusion, . : : 226 
liabilities of debtor not affected, . : F 257 
(1) Constitution of— 

real burdens now in the same position as heritable 
securities, quoad succession, ‘ : : 366 
form of bond and disposition in security,  . . 227, 229 
explanation of clauses of, ‘ : : ; 230 
form of intimation, requisition, and protest, . : 236 
advertisement previous to sale under, ‘ : 233 
grantee to count and reckon for price, ‘ . 233, 239 
sale to give a valid title to purchaser, : : 238 
consignation of any surplus of price to be made, : 239 
on sale and consignation of surplus, lands to be dis- 
burdened, é 5 : 240 
where lands sold, and no Saale nee to be dis- 
encumbered, : : : : : 396 
(2) Transmission of— 
heritable securities may be registered during lifetime 
of grantee, or title completed after his death, . 238 
by assignation, : : : : : 241 
form of assignation, . 242 
when transfer ofheritable panna ier ina peace 
deed, the whole of such deed need not ite re- 
corded, . ; 5 8 : ¢ 241 
form of (omen instrument in such a case, . 244 
completion of title by notarial instrument in favour MG 
general disponee or his assignee, 5 404 
forms of instruments, é : : 62, 250, 406 
(3) Extinction of— 
renunciation or discharge of, : : b 258 
form of discharge, c : : ; : 258 
restriction of, . : : : ‘ : 259 
form of deed of restriction, . 5 ; 260 
redemption of, where discharge pate: be obtained, 398 
form of notarial certificate of redemption, . : 399 
old forms may be used in the constitution, transmission, 
and extinction of, : ‘ 262 
personal obligation in, to transmit ees nee ine 
estate by succession, gift, or (if agreed) conveyance, 393 


real burdens assimilated to heritable securities, as far as 

regards the mode in which they may be transferred 

or discharged, and also as regards succession, except 

in the case of ground annuals, F : 366 
completion of title by trustee in sequestration, or feet 

tors of joint stock company, . : : : 84 
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Heritable Security—continued. 

forms of notarial instrument, 

completion of title by writ of acknow leanne in favour 
of executors nominate, or disponee or legatee of an 
heritable security, or of heir where executors ex- 
cluded, : : 5 

form of writ, 

completion of title by Poca ios in fa - 
executors, where the creditor has died intestate, 

form or instrument, 

completion of title by notarial jreoecaiens m. our af 
executors nominate, or of disponee or legatee, 

form of instrument, 

completion of title by notarial ean in occ of 
heir where executors are excluded, 

form of instrument, ‘ 

completion of title of adjudger, . : ; 

completion of title by notarial instrument in favour of re- 
presentatives (executor, disponee, assignee, legatee, or 
heir), of a creditor who has not taken infeftment, 

form of instrument, : : : : : 

securities over recorded leases. See Bond and Assignation 
in Security of Lease recorded under the Regrstration of 
Leases Act. 


Heritage— 
may now be bequeathed in the same way as_moveable 
property, : 
distinction between apts sath as eee succession, 
abolished, 


Heritors.—See Glebe Lands. 
Holding, manner of— 
short clause expressing, in the case of lands not held 
burgage, 
import of such clause, : 
need not now be expressed, unless ended to be fs me, . 
an alternative or @ me vel de me, holding now impossible, . 
manner of holding impled in the case of lands not held 
burgage, where none is expressed, 
do., in the case of lands held burgage, 
Holograph Testamentary Writing— 


does not require to be attested by witnesses, 
now presumed to be of the date it bears, 


Hornings and Expired Charges— 
particular registers of, not affected by the Land Registers 
Act of 1868, - 
See also Inhibition. 
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Implied Entry with Superior, 
See also Entry with Sper 


Implied Term of Entry, where none stated in Con- 
veyance, F : 


Improbative Deeds may be set up by proof, if they 
bear to be attested by two witnesses sub- 


scribing, 


Indentures of Apprenticeship— 
extract from register of probative writs equivalent to prin- 
cipal, 


Indexes of Minute Books of Register of Sasines— 

to be prepared under the superintendence of the Keeper of 
General Register of Sasines, 

printed copies to be furnished to the Shente sere of each 

county, 


Infeftment— 
definition of, in the Consolidation Act, 
now implies entry with superior, : 
date of, of heir, eu to be the date of entry ate pos- 
session, : 
implied, of successors in otite of ex patie favors 
preference of land rights dependent on priority of, 270, 
See also Infeftment Act of 1845—Registration in Register 
of Sasines—Sasine. 


Infeftment, Warrant of, not now necessary or com- 
petent in decrees, 


Infeftment Act of 1845 (Schedule (A) No. 2 of the 

Consolidation Act of 1868)— 

reason for including it in Schedule (A) of the Consolida- 
tion Act, 

how sasine may be given, 

recording of instruments of sasine, 

date of infeftment, : 

competent to make oad record a new Pe ort of sasine, 

form of precept of sasine, 

instruments of resignation 71 Pee Ailished: 

interpretation clause, 

provisions expressly or impliedly Pepealed: 


informality of execution not to invalidate deed 
bearing to be attested by two witnesses 
subscribing, : J 
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Inhibition— 
particular registers of, abolished, . : : 518 
publication, except by registration in general register, 
abolished, : . 285, 519 
warrant of, may be meine in the a of asummons, . 285 
execution of such warrant, : - : 286 
to take effect only from date of reeves of notice, . 285 
form of notice, : é : ‘ : 286 
letters of, may be in short (aa : 286 
Act of Sederunt regulating HS mode of ‘obtaining eters 
of, 5 : : ; : : : 287 
what bill for letters of, should set forth, . : : 288 
form of letters of, . 4 : . : : 288 
on what letters of, may be used,. . : : 289 
not to affect acquirenda unless under entail or oihee inde- 
feasible title, . : - : 289 
warrant of, on depending summons, may rhe eile by 
petition to Lord Ordinary in the cause, : 290 
in time of vacation petition to be to the Lord (rdiaery 
on the Bills, . a P : 291 
procedure where case has gone to thé Tones House, - 291 
notice of signeted summons of reduction in register of, to 
render lands litigious, : : : E 291 
form of notice, é : é : : E 292 
now prescribes in five years, : A ; : 386 
but may be registered of new, : : 386 
or memorandum of, may be recorded oe cf e years 
expire, - ; . : : 386 
so recorded to be good for ane five years, : : 386 
form of memorandum renewing, . 387 
period of subsisting inhibitions Ae see by the oe e 
provisions, : ; 387 
general register of and pepicier a paoiney bee to be 
treated as one register, é : : : 519 
establishment of general register of sasines and, . : 520 


Instrument of Sasine.—See Sasine. 


Instrument of Resignation ad remanentiam.—See 
Resignation ad remanentian. 


Instrument of Resignation in favorem abolished by 
the Infeftment Act of 1845, . : ‘ yi 


Instrument, Notarial.—See Notarial Instrument. 


Insurance— 


by heritable creditor, ; . 231, 239 


INDEX. yell 


ae ate! Page 
Interdictions— 
particular registers of, abolished, . : : 519 
no publication required beyond registration in poner] 
register of inhibitions, ‘ : : ; 518 
Interruptions of Prescription— 
register of, now the general register of sasines, . . 517-8 
Intimation of Assignation— 
under the Transmission of Moveable Property Act of 1862, 465 
old forms may be used, .. ; 5 ; , 467 
Intimation, Requisition, and Protest— 
short form of, : : ‘ 236 
in the case of a security over a oe ieee : ; 459 
Investiture, renewal of, abolished, : : 303 
Investiture, Writ of (now apparently incompetent), 214 
Irritancy ob non solutum canonem— 
not affected by the Conveyancing Act, . : ; 314 
Judicial Factor— 
completion of title to lands by, under the Consolidation 
ENCb sates : , 2 : : , 79 
do., under the Conveyancing Act, where a trust title is 
already recorded, : 389 
appointment of, anaing trial of speston as to Tight ee 
succession, c : : : : 5 343 
Jus Coronae— 
not affected by the Conveyancing Act, ; ; 413 
Jus mariti— 
excluded from heritable securities belonging to wife, 223 
Jus relictae— 
excluded from heritable securities belonging to husband, 223 
Justice of Peace— 
may take evidence in petitions for service of heirs, : 108 
may now act as a notary public in signing for party un- 
able to write, 2 : : é ; 383 
Keepers of Registers— 
fees of certain, during their respective rights of office, . 262 
official acts of, not to be affected E their personal interest 
in recorded writs, 5 5 283 
Court of Session empowered to pass Acts ai Seder unt fix- 
ing and regulating the fees of, in the case of the 
burgh registers of sasines, 294 
compensation to those whose offices were Ayana by 
the Land Registers Act of 1868, : : : 521 


responsibilities of, . : : : ‘ f 522 
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Land Registers Act of 1868— 
short title, . : “ : : : ; 501 
date of commencement, . : : : : 523 
interpretation of terms, ; . - . 3 501 
does not apply to burgh registers, 5 - : 523 
Lands— 
definition of, in Consolidation Act, : : ‘ 8 
do., in Conveyancing Act, ; ; é 301 
description of. See Description. 
Latin Language— 
now disused in charters from Crown, as well as in those 
from subject superiors, A : : : 180 


Law Agent.—See Agent. 


Lease— 
of land held for religious or educational purposes, to vest 
in successors in office of trustees, ; : : 88 
of glebe lands.—See Glebe Lands, 


Leases recorded under the Registration of Leases 


Act of 1857— 
sub-leases are included by the Act, : ‘ 432 
what leases and assignations thereat may be recorded in 

the register of sasines, ‘ q : . 432, 454 
what extracts are registerable, F : ; . 456, 461 
effectual against singular successors, ; ‘ : 431 
assignation, F , ; : ‘ : 435 
form of assignation, : : : 436 
assignations in security may be eed : : : 436 
form of bond and assignation in security, : : 437 
where party registering lease or resignation in security of, 

is not the original lessee or grantee, notarial instru- 

ment may be expede, : ; : é 439 
form of instrument in case of lease, : : : 439 
do., do. of assignation in security, —. 44] 
assignations in security transferable by translation ; 441 
form of translations, é : : 442 
completion of title of heir to lease. or essionation im secu- 

rity by writ of acknowledgment, : ; ; 443 
forms of writs, ; . 444, 445 
completion of title of Ker or Bupodee by motariat in- 

strument, : c - : E 445 
forms of instruments, : : : - 446, 448 


completion of title of executors.—See Addenda printed 
after the Preface. 
completion of title of adjudger of, , : : 449 
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Leases under Registration of Leases Act—continued. ome 
trustee on sequestrated estate of party in right of lease 
may complete title by a notarial instrument, 3 449 
preferences regulated by date of recording, ; 450 
renunciation and discharge to be recorded, : ; 450 
form of renunciation, , : : : ; 451 
form of discharge, : ‘ : : 451 
reductions of, to be registered, : : : : 452 
mode of registration, : : : : 452 
registration equivalent to wrote - : 453 
import of clauses in schedules of Act, : ; ; 456 
Legacy of Heritage, .. : . 63 et seq., 391 
Legatee of Heritable Security— 
completion of title of, by writ of acknowledgment, : 422 
by notarial instrument : . 254, 425 


Legatee of Lands, completion of title of—se8 Dis- 
ponee and General Disponee. 


Legitim not claimable from heritable securities, 223 
Letters of general or special charge abolished, : 139 ° 
Letters of Inhibition.—See Inhibition. 
Liability of Heirs.—See Heir. 


. Liferenter— 
in superiority, generally cannot grant charters or writs to 
vassals, 5 é 2 3 : : 305 
casualties payable by, ; : 5 : . 316, 325 


Limitations.—See Conditions. 
Liquidator of Joint-Stock Company— 


may complete title to lands or heritable securities by no- 


tarial instrument, : ‘ : é : 84 
form of instrument, ; : : 86 
Lithographed, Deeds oti F : ; 277 
Litigiosity— 
now created only from ‘date of es of notice of 
stunmons, : 292 


Long Lease.—See Leases recorded under the Leases Reg nun 
Act of 1857. 


Lord Clerk Register— 


to superintend Record of Services, - 1125115) 152 
duties of, under Land Registers Act of 1868, 508-13, 520, 522, 523 
duties of, in regard to ihe Registers of Deeds, &e. % . 500, 534 
salary of, . : ‘ . : 523 


table of fees in Denearcment of, : ; 2 . 526 
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Lord Ordinary— 
duties of, in Exchequer, with reference to Crown writs, 149 et seq. 
former duties of, with reference to forfeiture of superiority, 200-218 
inhibitions on summons depending before, may be recalled 


by petition to, . : 291 
judgment of, pronounced in mite of Ceaenitcateadt Ae 

may be reviewed, 3 j : ; 293 

if not brought under review to be he : : : 293 


judgment of, in petitions relating to forfeiture or relin- 
quishment of superiority final unless brought under 
review, : : : t ; : 293 


Lunatic— 
curator bonis should make up title in person of, . : 82 


Maills and Duties— 


effect of decree of, in competition with trustee in bank- 


ruptcy, : : ‘ : - : 408 
Majesty, Her— 
private estates of, . : ; ; , ; 413 
Mandate to sign Petition of Service, . : ; 93 
Manner of Holding— 
short clauses expressing, under Consolidation Act, - 21,23 
import of such clauses of, . : : : : 25 
alternative holding now impossible, : : . 26, 310 
Marginal Additions must be authenticated, . : 379 
how authenticated in Extracts, . : : . 582, 535 
Marriage-Contract— 
clause of direction to record part of, : : , 40 
notarial instrument on conveyance in, . : é 54 
inhibition affecting acquirenda under, ‘ : : 290 
Memorandum— 
of allocation of feu-duty, . 331 
constituting a feu-duty, or edditenal feu- cee in as ace of 
casualties or services commuted, ; : . 349 
recording an inhibition of new, . , 387 


to be entered in each division of the eect register of 
sasines, where a writ is directed to be recorded in the 
registers of several counties, . : - 502, 503, 506 
where writ registered, for preservation only, in the general 
register of sasines 18 afterwards registered for pre- 
servation and execution, Z 6 ‘ : 533 
Mid-superiority— 
provisions of the Consolidation Act as to forfeiture or 
relinquishment of, : ; c : . 200, 218 
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Mid-superiority—continued. ‘ 
these provisions virtually repealed by the Conveyancing 
Act, . : : : ; : J 201 
defeasible, under an alternative holding, swept away by 
the Conveyancing Act, 308 
Mines and Minerals— 
Crown Charter of, : 145 
proceeds of, estimated in fixing Sama tips 346 
Minister of Established Church— 
may act as notary in executing testament of person in his 
parish, . ‘ 384 
powers of, with regard to Cine Tence ahs Glebe de 
Minor— 
no deduction now made on account of years of minority 
where prescriptive aa has continued for 30 
years, . 4 373 
curator bonis should make sis in secon of, 82 
cannot convey heritage mortis causa, 65 
Minute— 
of relinquishment of superiority (now incompetent), 212 
of acceptance of relinquishment (now incompetent), 212 
excluding executors in an heritable security, 226 
of removal of such exclusion, 226 
for effecting consolidation, . 328 
presented in Bill Chamber or in Sheriff Cone for colar 
to charge an heir or disponee under a personal obliga- 
tion by his ancestor or author, 395 
lodged in process for a conterminous proprietor, wes ile 
Glebe Lands Act, 490 
Minute-Book— 
of Register of Deeds, é ; : 5 497 
of General Register of Sasines, . . 502, 506, 510 
of Register of Inhibitions and ajudecations, 519 
Monopolies of Superior’s Agents annulled, 354 
Mortmain, 224 
Mortis causa Settlement of Heritage 
de presenti words of style now unnecessary in, 63. 
“dispone ” not now essential, : 64 
essential in deeds where granter died prior ee 31st fperens 
ber 1868, ; 66 
takes effect from granter’s death, 65 
what words in a, will carry heritage, 67 
65 


a minor cannot grant a, 
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Moveable Property— 
to what extent heritable securities are now moveable, 221 
and real burdens, 366 
right of heir to heirship movers sthotishad 293 
transmission of.—See Transmission of Moveable Property Act. 
Name of Lands— 
general, provisions for adoption and use of, X . 43 et seq. 
some short distinctive name should be used in referring 
to full description contained in a recorded conveyance 
or instrument, . AIT 
Negative Prescription— 
not affected by the Conveyancing Act, 375 
Non-entry— 
no lands now deemed in, . 317 
action in lieu of declarator of, : 317 
implied entry not to defeat superior’s right to raise cen 
action, . 317 
decree therein to pperete and have the effect of : a acces 
of declarator of, 317 
form of summons in such action, , : : 322 
at what time such action may be raised, . : . 316, 319 
superior’s title must be complete, 319 
what casualties may be thus sued for, 320 
effect of decree, 321 
Notarial Certificate— 
of intimation, requisition, and protest, : : 236 
where lands are sold under heritable security and no sur- 
plus emerges, ‘ : 397 
where lands have been Pieened of her Seas cnet 
put discharge cannot be obtained, 399 
of intimation of assignation, 466 
Notarial Execution of Deeds— 
one notary or justice of the peace and two witnesses now 
sufficient to execute any deed where party cannot 
write, i é 383 
same notary should not ab for par eae w ith pntaeoniae 
interests, 384 
form of docquet, 385 
docquet must be holograph, 385 
form of testing clause, 385 
Notarial Instrument— 
stamp-duty payable on, 56 
form of testing clause of, 56 
may be expede notwimheianting mane of deeution, 41 
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Notarial Instrument—continwed. ws 
may be recorded at any time during the life of the party 
on whose behalf expede, ; : : : 270 
must have warrant of registration, ; . 267, 372 
in case of error or defect, competent of new to make ood 
record, : : . 271-272 
not challengeable on the arate of erasures in record, . 272 
mode of referring toa recorded, . 3 99 
obligations appointed to be inserted in instruments Ef 
sasine, must be inserted in, . 274 
where used to transmit a real burden, not ae to set 
forth the deed constituting the real burden, : 367 
a decree of general service now a sufficient link in a series 
of titles set forth in a, 5; : 369 
two or more general Henne: may now be used as 
connecting links in a series of titles set forth ina, . 365 
Notarial Instrument, Forms of— 
(1) Under the Consolidation Act— 
Schedule (J.)—Notarial instrument in favour of dis- 
ponee or his assignee, &., . : 56 
Schedule (L.)— Notarial instrument in ean ie a 
general disponee or his assignee, &c., ; 62 


See also Addenda, printed immediately after the grey, 
Schedule (N.)—Notarial instrument in favour of an 
assignee to an unrecorded conveyance to be re- 
corded along with the conveyance, , 78 
Schedule (O.)—Notarial instrument in favour of a 
trustee in a sequestration or of liquidators of 
joint-stock companies, é 86 
Schedule (HH.) Form of Pee ene in front of an 
assignee to an heritable security following on a 
deed granted for further purposes or objects, ; 244 
See also Addenda, printed immediately after the Preface. 
Schedule (JJ.)— Form of instrument in favour of an 
executor or heir of a creditor who died intestate 
in right of an heritable security, . 249 
Schedule (K K.)—Form of instrument in fue of the 
executors or executor nominate, or of the dis- 
ponee or legatee of a creditor in right of an herit- 
able security, ; 250 
See also Addenda, uted amet ataly: after ihe Preface. 
Schedule (LL.)—Form of instrument in favour of a 
trustee on a sequestrated estate, or of liquidators 
of a joint-stock company in right of an heritable 
security, 5 : . : 87 
Schedule (MM.)}—Form of ae on an unre- 
2N 
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Notarial Instrument, Forms of—continued. 
corded bond and disposition in security, or un- 
recorded assignation in favour of the executor or 
disponee, or assignee, or legatee, or heir of the 
creditor, 9 . “ ; 7 256 
(2) Under the Gonvevanvine Act— 
Schedule (N.)—Form of instrument in favour of a 
general disponee or his assignee in right of an 
heritable security, . 406 
See also Addenda, printed iameaiately alee the Peace 
(3) Under the Registration of Leases Act— 
Schedule (Oly orais of notarial instruments in 
favour of a party not the original grantee— 
No. 1—Case of lease, . ; : : 439 
No. 2—Case of assignation in security. : 441 
Schedule (F.)—Form of notarial instrument in favour 
of heir in recorded lease or assignation in security, 
or of trustee on sequestrated estate— 
No. 1—Case of Lease, . : : : 446 
No. 2—Case of assignation in security, : 448 
See also Addenda, printed immediately after the Preface. 


Notarial Protest— 
may be assigned in short form authorised by the Trans- 


mission of Moveable Property Act of 1862, . ; 468 

form of warrant of execution inserted in extract of, 5 529 
Notary Public— 

may take evidence in petitions of service of heirs, : 108 

certificates by, : : 237, 397, 399, 466 


See also Notarial Hascuvion a Notarial Instruments. 
Notice— 


of inhibition, to be registered, : : : 284 et seq. 
of litigiosity, to be registered, ; ; ‘ . 291, 292 
of change of ownership, to superior, : : . 807, 312 
Novodamus— 

charter or writ of, how obtained from the Crown, : 178 
still competent under the Conveyancing Act, whether from 

Crown or subject superior, . : : ; 303 
when usually granted, : ; : “ 305 
commutation of casualties may be effected ae : : 347 
allocation of feu-duties may be effected by, : : 380 


Obligation to free and relieve disponee of feu-duties, casu- 
alties and public burdens— 

short clause of, in conveyance of land not held burgage, . 22, 23 

import of such clause, 5 : : 3 : 30 
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Obligation to free and relieve disponee of ground- 
annual, public burdens, &c.— 
short clause of, in conveyance of land held burgage, 
import of such clause, 


Obligation to Infeft— 


clause of, not now necessary in any conveyance, 
Obligation, Personal.—See Personal Obligation. 
Official Searchers in the General Register of Sasines, 
Official Trustees— 


successors in office of, do not require to make up titles to land, 390 


Over-Superior— 
provisions of the Consolidation Act with reference to entry 
by, in case of forfeited or relinquished mid-superi- 


orities, 
these provisions rirteally Sema by ie One arene 


Act, ‘ 
consolidation not to pe rights of, 


Pages, number of, need not now be specified in test- 

ing clause of deed, . . 
Paisley, tenure of Booking in.—See Booking Tenure. 
Particular Registers of Sasines— 

abolished by the Land Registers Act of 1868, 

dates of abolition of, : 
Particular Registers of Inhibitions abolished, 
Partnership.—see Firm. 
Pasturage— 

right of, may be sold by minister, 

how money to be applied, ; 
Personal Bond or Conveyance of Moveable ratte 

may be assigned in short form, : F : 

registering assignation, 

assignation may be written on, 

mode of intimating assignation of, 

old forms may be used, : ; 
Personal Diligence on Deeds periciered for execu- 

tion, . : : ; : : 


Personal Obligation— 
assignation of—See Personal Bond, supra. 
in heritable security, to transmit against party taking estate 


by succession, gift, or (where agreed) by conveyance, 


. 200-218 
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Personal Right to Land under the OEE Act— 
former state of the law, . : : 332 
now vests, by heir’s survivance, cies service or other 
procedure, . 331 
transmissible as if heir held OR an mares con- 
veyance, ; 332 
but not to the effect of Zach hts Ne to Sails st a title in 
the same way, : 333 
powers of heir and his en maidee aie praiem : 333 
still desirable that heir should complete his title, ; 333 
title to be completed by petition similar to petition for 
special service, : : é ; : 333 
form of petition, . : ‘ : 336 
how petition to be pngeceiiod wie : 334 
any one acquiring right from heir may complete his title 
in the same way, ¢ : : : : 333 
effect of decree in petition, 334 
if there is no mid-impediment, en ee still reas over 
intervening heirs and serve himself heir of person 
last infeft, 3 : : : : i 335 
Petition— 
by judicial factor, . : : : : 79 
under the Trusts Act of 1867, , g : . 80, 83 
of general service, . : : : : : 95 
of special service, . : ; : 96 
error in setting forth SNS of hens THN ‘ : 339 
for forfeiture of superiority (now incompetent), . . 202, 207 
to apply price of forfeited or relinquished superiority, . 217 
for recall or restriction of inhibition, : 209 


for completing a title to lands where a proprietor rae only 
a personal right has intervened between the person 

last infeft and the petitioner, . 336 
to set up a deed which, though bearing to be attested i 
two witnesses subscribing, is improbative through 


some informality of execution, : : : 380 
for authority to feu glebe lands, . é : : 475 
Poinding of the Ground— 
to what heritable creditors the action of, is competent, . 235 
by superior, for feu-duties, : 312 
for compositions stipulated for at ineertain inteevalit . 315-6 
effect of executing summons of, in een with trustee 
in bankruptcy, c : : : 409 
Poor Rates payable on glebe lands feued out, : 493 
Possession— 


prescriptive, : ; : ; : : 373 
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Possession—continwed. 
right of heir who has entered into, not challengeable after 
20 years, 
persons interested may ace a cnteyh 
power of Court to regulate interim, 
in leases, 
recording of long Teakes equivalent ae : 
heritable creditor entering into.—See Malls and ope 


Precept from Chancery— 
form of, under Infeftment Act of 1845, 
almost superseded by Crown writ of clare constat, 
See also Clare Constat. 


Precept of Clare Constat.—See Clare Constat. 


Precept of Sasine— 
short form of, under Infeftment Act of 1845, 
not now necessary in conveyances, 
but instrument of sasine cannot be expede on a estes 
ance without a precept, 


Pre-emption, Right of— 
competent to conterminous proprietor where glebe autho- 
rized to be feued or let on building lease, 


Preference of Land Rights— 
dependent on priority of recording in register of sasines, 
also in questions in bankruptcy, 
and in recorded leases, &c., 


Presbytery.—Scee Glebe Lands and Religious Purposes. 


Prescription— 

any ex facie valid irredeemable title sufficient foundation 
HO, 3 : : : ; 5 

possession on such title for 20 years now equivalent to 
former prescriptive possession of 40 years, : 

if possession for 30 years, no deduction to be made on 
ground of minority, 

new period of, not to affect ceritades! 

commencement of provision, . 

possession prior to January 1879 not to ‘ol unless con- 
tinuous, . - 

negative, remains the same, : 

period within which the right of a person %e lands by suc- 
cession as heir may be challenged, , . 

of inhibition reduced to five years, unless registered anew, 

register of interruptions of, now the General Register of 

Sasines, 


15, 20 
21 


21 


488 


270 
276 
450 


373 
373 
373 
373 
373 


374 
375 


341 
386 


317-8 
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Presenter of Signatures— 
office of, abolished by Conveyancing Act, : ; 411 
duties of, previous to that Act, . ; ] 146 et seq. 
compensation may be awarded to, ; : : 411 
Sheriff of Chancery to perform duties of, . : 2 411 
appointment of clerk to, . : ; : ‘ 133 
office of clerk abolished, . : : 2 411 
Sheriff-Clerk of Chancery to perform atied : 411 
Presentment Book in Register of Sasines, . 502-3, 507-8 
Preservation, Registration for.—See Registration for 
Preservation. 
Prince and Steward of Scotland— 
included under ‘‘ Crown” in the Consolidation Act, 5 6 
included under “ Superior,” in the Conveyancing Act, 302, 412-13 
entitled to appoint his own officials in Chancery office, . 1€3 
Printed— 
deeds may be partly written and partly printed, engraved, 
or lithographed F 277 
testing clause in such deeds : a e : 277 
Probate— 
may be used as a warrant for a notarial instrument on a 
will, . : ; : : : : 402 
Probative Deeds— 
rules as to, altered by the Conveyancing Act, : “=, 3/8 
these alterations not "pits iek , ; ; 379 
present essentials of 5 : 379 
deeds bearing to be attested by 7 ow ace: saben 
may be set up on proof notw ithstanding any infor- 
mality of execution, . 380 
cases illustrating the nature of the parce tte peforred t 381 
Probative Writs, Register of — 
writs recorded in, not now returned, : ; ; 498 


Procuratory or Clause of Registration— 
short form of, in conveyances of land not held burgage, . 22, 23 
do., in conveyances of land held burgage, . ‘ - 275 29 
import of such clause, : ‘ : ; . 30, 264 


Procuratory or Clause of Resignation— 
short form of, authorised by the Consolidation Act, in the 


case of lands not held ae ; : a AIR 
import of, . ; A : 29 
rendered useless by the Conver ancing Bee : 31 


to be held pro non scripto in the case of eel held pore 
gage, 4 : . : : : 363 
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Progress, Charters and Writs by— 
abolished since Ist October 1874, . : ; , - Bie 
exceptions, : : : 4 ; : ‘ 303 
Progressive Stamps abolished, . ; ; 24 
Prohibition of Subinfeudation— 
not effectual in feus granted after 1st October 1874, : 355 
an alternative holding not a contravention of, . : 26 
Prohibitory, Irritant, and Resolutive Clauses. —Sce 
Entail. 
Property, Consolidation of, with Superiority.—See 
Consolidation. 
Propriis manibus, Investiture, . ; : 47 
Protest, Notarial— 
may be assigned in short form authorized by Transmission 
of Moveable Property Act of 1862, . c : 468 
form of warrant of execution inserted in extract of, ; 529 
Provisions.—See Conditions. 
Provost— 
may take evidence in petitions for service of heirs, : 108 
to sign writs of clare constat to heirs in burgage subjects, . 197 
Public Burdens— 
short form of clause of obligation to free from, under Con- 

“ solidation Act, ‘ : : 5 DR, PR, By BB 
import of such clauses, : : : ; ; 30 
precentor’s salary nota, . . : : : 33 
apportionment of, between purchaser and seller, . é 33 

Publication, Registration for.—See Registration in Register 
of Sasines. 

Publication of Services, . ; ; 101 
See also Addenda printed immediately after Preface. 
Publication of Inhibitions, . 285, 518 

Pupil— , 
factor loco tutoris should make up title in person of, ; 82 
Real Burdens— 
former state of the law in regard to transfer Oly « ; 367 
now assimilated by the Conveyancing Act to other herit- 
able securities in so far as regards the mode in which 
they may be transferred or discharged, 2 . 366 
conveyances and discharges of, may be recorded, . : 366 


date of recording the criterion of preference, and intimation 
unnecessary, - : ; : fey ele 366 
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Real Burdens—continued. 
moveable as to succession, . : ; : 2 366 
except ground annuals, ; : : : 367 
notarial instruments applicable to the transfer or ex- 
tinction of, . : : ; - F 367 
may be imported into a deed or instrument by reference 
merely, : ; : . F . 36, 370 
form of reference to, under the Consolidation Act, : 38 
do. under the Conveyancing Act, : 372 
See also Conditions. 
Recall or Restriction— 
of inhibition, ; : A ; F ‘ 290 
of arrestment, : P : : é : 291 
Reclaiming Note against judgment pronounced by 
the Lord Ordinary under the Consolidation 
Act, : : ; , ‘ 294 
Record of Services, . oes . : . 112,113 
Recording.—See Registration in the Register of Sasines. 
Reddendo— 
may be referred to in charters and writs by subject supe- 
MOTs mee : : : . i , 191 
Redemption— 
clause’ reserving right of, in bond and disposition in 
security, 5 ; ; , : . 231 
clause reserving right of, in security over a recorded lease, 458 
provisions for disencumbering lands of heritable security 
where the debtor cannot obtain a discharge, . : 398 
Reduction— 
of decree of service, ‘ 2 A : =p leat RY! 
notice of summons of, must be registered in order to 
create litigiosity, : ‘ F ‘ - 291.519 
_ of recorded lease, &e., : : ; : : 452 
Reduction, Improbation, and Declarator of Non- 
Entry, now incompetent, : : : 318 
reduction and declarator may now be raised, ; ; 311 
Reference— 
insertion of destination and conditions of entail, by, : 33 
do., of real burdens, conditions, &e., by, : . 36,370 
do., of tenendas and reddendo, : ; . 191 
description of lands by, under the Consolidation Act, now 
repealed, : : c : ; : 39 
description of lands by, under the Conveyancing Act, . 414 


description of lands by reference to conveyance containing’ 
general designation, . . - : . 43,45 
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Reference—continued. 


mode of referring to notarial instruments, as recorded, 

may be made in notarial instruments to real burdens and 
conditions, &c., appointed to be inserted in instru- 
ments of sasine, 


Register of Adjudications— 
now combined with Register of Inhibitions, 
See also Adjudication and Litigiosity. 


Register, Lord Clerk.—See Lord Clerk Register. 
Register of Crown Writs, 


Registers of Deeds.—See Registration for Preservation and 
Execution. 


Register of Inhibitions— 

particular registers abolished, i 

registration in general, the only publication now requi- 
site, 

now combined mate eget of Heian biocteeaary 

particular registers of hornings retained, but not qonpercn: 
for inhibitions, . 

See Bins J) Maio 


Register of Interruptions of Prescription— 
discontinued as a separate record, 
General Register of Sasines substituted therefor, . 


Register of Sasines.—See Registration in the Register of 
Sasines. 


Register of Tailzies— 
effect of express clause authorizing registration in, 


Registered Writs, Execution Act of 1877, 
Registration of Writs Act of 1868— 


Registration for Preservation and Execution— 

short form of clause consenting to registration, in convey- 
ances of land not held burgage, 

do., in conveyances of land held burgage, 

Paper of such clause, 

import of such a clause under the Reminration of Leases 
Act of 1857, 

effect of clause in assignations of pee onal bonds, 

writs given in to be vectored | in the Books of Council and 
Session not now given out, 

no writs registered as eee pative writs are now given raat 

indentures of apprenticeship, c 

extracts to bear certificate of stamp-duty, 
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176 


518 


. 285, 518 


519 


45 
529 
496 


22,23 
27,29 
30, 264 


456,458 
464,465 


497 
498 
499 
500 


586 INDEX. 


Page 
Registration for Preservation— continued. 
registration in General Register of Sasines for preservation, 
or for preservation and execution, as well as publica- 
tion,» ~ 4 : : - 512 
form of warrant of reise ron to be weeds in such a case, 514 
writs so registered for preservation only may thereafter 
be registered for preservation and execution, : 533 
form of extract of deed containing warrant of execution, 515 
fees chargeable for such registration, : : - 516-7 
form of warrant of execution inserted in extracts of deeds 
registered in the Books of Council and Session, . 529,530 
do., in Sheriff Court Books, 5 ; : : 530 
execution competent on such warrant,  . : 531 
warrants of execution prior to lst October 1877 7 anchal 
lengeable on certain grounds, : 531 
authentication of extracts of deeds registered in fhe Books 
of Council and Session, : . 532,534 
Registration in the Register of Sasines— 
recording conveyances, &c., authorized at any time during 
the life of the party, . é : 270 
recording of long leases, &c., authorized. ae aie &e. 432 
clause directing part of conveyance to be recorded, . 40, 42 
form of warrant of registration required in such case, . 40, 42 
effect of such recording, . : : 5 40 
recording of conveyance now equivalent e recording in- 
strument of sasine, . : ; : ; 46 
warrant of registration required in every case, . . 267,372 
forms of warrants of registration, . : : . 42,49 
recording of new in case of error or defect, : : 271 
recording not affected by personal interest of keeper of 
register in conveyance recorded, : : 271 


erasures in record of deed or instrument now an esal, 

unless made for the purpose of fraud, or the record is 

not conformable to the deed or instrument, . : 407 
burgh registers still retained for all writs affecting land 

which was held burgage immediately prior to 1st 

October 1874, ; : : : . 360,362 
in general register writs of each county kept separate, . 502 
provision for case of writ containing lands in more than 


one county, . ; ; ; - 502,508 
stewartry of Kirkcudbright pated as acounty, . ; 503 
barony and regality of Glasgow treated as a county, ; 503 
boundaries thereof for purposes of registration, . . 503-4 


competent to record writs in other county or counties to 
which they refer, by new warrant, . : : 506 
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Page 
Registration in Register of Sasines—continwed. 
provision for writs transmitted by post to General Register 
of Sasines, : 3 ‘ : : 507 
how registration to be A, 5 : F 4 507 
particular registers of sasines abolished, . : : 508 
respective dates of abolition, : : 509 
printed abridgments and indexes of ee ae, . 509,512 
registration for preservation, or for preserv ation ane exe- 
eution as well as publication, . : ‘ 512 
form of warrant of registration to be Pea in such case, . 514 
writs so registered for preservation only may thereafter 
be registered for preservation and execution, : 533 
form of extract of deed containing warrant of execution, . 515 
fees chargeable for such registration, ; ; . 516-7 
certificates of registration, . : é 517 
registration in the General Revieter of ne now equw- 
yalent to registration in the Register of Interruptions 
of Prescription, : : : 3 . 517-8 
provision as to official searchers, . 520 
regulation of the establishment of the General Register a 
Sasines, : . 520, 522 
responsibilities of Pee of Gancel Hepiaer, 6 §22 
power to Commissioners of Treasury to prepare ainemiled 
table of fees, . ; : : : 522 
Treasury Minute as to Sah, : : 524 
districts for which search sheets have fee peed ; 525 
explanation of “search sheet” system, : 526 
table of fees in the Lord Clerk Register’s pepemen : 526 
amended table of fees in the Sasine and Horning Office, . 528 
Registration of Leases Act of 1857— 
short title, . ¢ ; : ; 2 : 460 
date of commencement of, . j : ! : 432 
main object of, 5 : ; : : : 432 
Amendment Act of 1877, . é : ; ; 461 


as to the provisions of the Act. See Leases recorded, dc. 
Registration, Warrant of—-See Warrant of Registration. 


Relief, Casualty of— 
abolished in feus created since Ist October 1874, . : 356 
See also Casualties of Superiority. 


Relief, Right of— 
assignation of, or other right affecting land not passing 
under assignation of writs, may be granted in a short 
form, . : : : : : : 400 
form of assignation, : . s : : 401 
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Religious or educational purposes— 
successors in office of trustees for, do not aaa to make 
up titles to land, &ec., . , 88 
payments in lieu of eee in the case of jonas con- 
veyed for, : ; 3 : . 218, 324 
Relinquishment of Superiority— 
provisions of the Consolidation Act as to . : . 200-218 
virtually repealed by the Conveyancing Act, - 201, 205, 215 


Remedies of creditors not affected by change of 
law as to succession to heritable securities, 257 


Remedies of Superiors for recovery of feu duties, &c., 307 
Removal of exclusion of Executors from an heritable 


security, ; . : ; . 222, 226 
Renewal of investiture abolaned. : 303 
Rents— 

short clause of assignation of, in conveyances of land not 

held burgage, . : : . 22, 23 

(lo. in conveyances of lands hela aes : 27, 29 

import of such clauses, - - : : 30 

effect of Apportionment Act of 1870, : : 32 

import of assignation of, in bond and disposition in Reaeee 231 
Renunciation— 

by heir, of ancestor’s estate, : : : : 340 

of recorded lease, . 451 
Repeals effected by the Oonsolidation Act of 1868 

repealing clause, . : : !) 

list of statutes repealed, . : : : : 12 

repealed statutes still in force so far as regards any refer- 

ence to them in any statute not repealed, —. : 296 

competency in certain cases of forms of conveyance under 

repealed statutes, : : : 11 

competency of foe of conveyance in use rae to the 

Repealed Acts, : 295 


Repeals effected by the Cory evancing Act of 1784 
sections of the Consolidation Act of 1868 expressly re- 


pealed, ‘ . : : : . 418-428 
general repealing clause, . : : , s 430, 
Representation— 
general, not inferred by special service, . : 128 
Hines by specification in the case of general service, 131 
not inferred by having obtained forfeiture or relinquish- 
ment of superiority, . 213 


heir not now liable for ancestor’s aoe on be rave 
of the estate to which he succeeds, ; . 340-1 
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Reservations affecting lands.—Scee Conditions. ne 
Resignation, Entry by— 
abolished by the Conveyancing Act, 303 
former provisions as to, with the Crown, 163 
form of Crown writ of resignation, 166 
form of Crown charter of do., 167 
former provisions as to, with subject paper 188 
forms of charters and writs of resignation by sujet 
superiors (now incompetent), . 190 
writ of resignation proceeding on a decree of tie or 
relinquishment (now incompetent), . 200, 204, 206, 210 
authentication of writs, j : : : 219 
Resignation ad remanentiam — 
under the Infeftment Act of 1845, ; 17 
now apparently incompetent, . : 20, 58, 328 
instrument of resignation rendered unnecessary by the 
Consolidation Act, which allowed conveyance in 
favour of superior to be recorded instead, 57 
form of instrument provided by that Act, 58 
Resignation in favorem— 
instruments of, abolished by the Infeftment Act of 1845, 17 
Resignation, Procuratory or Clause of—See Procura- 
tory of Resignation. 
Resignation and Sasine, Instrument of, now incom- 
petent, . . 52 
Restriction— 
how heritable security may be restricted, 259 
form of deed of, 260 
Retrocession— 
under the Transmission of Moveable Property Act of 1862, 468 
Review of Judgments under the Consolidation Act, 293 
Rules of Court— 
authority to make, conferred by Consolidation Act, 295 
of 27th January 1869, fixing fees to be paid on Crown 
Writs, 181 
Sale— 
under bond and disposition in security, - . 232, 238, 239 
under securities over recorded leases, 458 
decree of, judicial, . 421 
effect of decree of, of glebe lands, 377 
304 


charter of, now incompetent, 
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Salmon fishings— 
prescriptive possession of, . : ‘ s 0 376 
Sasine— 
how it may be given, under the Infeftment Act of 1845, . 14 
recording instruments of sasine,  . ; é : 15 
warrant of registration now necessary, : : : 21 
date of infeftment, : : ; ; 15 
in case of error, shottier instrument may be heodutad A 15 
short form of precept of sasine, . , : ye allay as! 
precept necessary for instrument, : : : 21 
short form of instrument of sasine, : : oe Lon ds 
burgage sasines, . peel Gapm 
form provided by the Cuisagtian Act fe mmeoants 
of sasine in burgage subjects, now incompetent, , 53 
instrument of sasine no longer necessary, but conveyance 
may be recorded instead, ; : : : 46 
instrument of sasine now alrmant obsolete, ; 20-21 
See also Infeftment, and Registration in the Register 7 Sasines. 
Sealing of Crown Charters, - : ; : 160 
Searches in Register of Sasines— 
official searchers, . : : : ‘ 520 
Treasury minute as to eae ahee - - : ; 524 
“ search-sheet ” system explained, : é 3 526 
Security, Heritable.—Scee Heritable Security. 
Securities over Recorded Leases— 
form of bond and assignation in security, : ‘ 437 
completion of title to, by notarial instrument, 489, 441, 445, 448 
translation of, : : . 441, 442 
completion of title to, by w ar of ate ieaerene . 443, 445 
completion of title of adjudgers, . : ‘ 449 
do., of trustees on sequestrated pies : : 449 
preferences, how regulated, ; : : , 450 
discharge of, : : ‘ : : . 450, 451 
reductions of, : : ; : : : 453 
import of clauses, . : 456 


See also Agia printed imnmediately after Pr eface. 
Sederunt, Acts of.—See Acts of Sederunt. 
Sequestration in Bankruptcy.—Sce Trustee in Sequestration. 
Sequestration of Estate pending Trial, F : 343 
Services exigible by Superior.—See Carriages and Services. 


Services of Heirs— 
brieves from Chancery abolished, . ; : : 90 


to proceed by petition to Sheriff, . : , ; 90 
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Services of Heirs—continued. vee. 
petition to be presented to Sheriff of county or of Chancery, 91 
nature and form of petition, ; : : . 95 
form of petition for general, : ‘ : : 95 
form of petition for special, ; : ; 96 
place of death of ancestor should be rae See Addenda, 

printed immediately after Preface. 
not to proceed till publication, : : : 100 
Acts of Sederunt to regulate eouhenmeee : : 101 
fees of Sheriff-clerks therein, é : : 3 104 
abstract of petition of service, ; : 3 ; 101 
caveats to be received, : F : : 106 
petition of service equivalent to brieve ond claim, : 107 
procedure before Sheriff in petitions, ‘ : ; 107 
induce of petitions, : : : 0 : 107 
evidence, how to be taken, ; ; : : 108 
effect of decree of service, . 107 
where domicile of deceased anicown ab where peticion 

for general service presented ten years after his death, 

not necessary to prove county of domicile, . : 110 
competing petition may be presented, é : 111 
not necessary to hold Court for the disposal of any tie 

posed petition, c 2 6 : : 411 
judgment of Sheriff, : : ital 
petition and proceedings to be Caney to ieeery: é 14 
recording and extract of decree. : ; : 112 
duty of director of Chancery, : : ‘ : 112 
transmission of extract of decree of, ; : 5 112 
proceedings to lie open at Sheriff-clerk’s office, : 113 
separate extract decrees under one petition, . . : 113 
extract decree equivalent to extract retour, : : 114 
record of services, how to be kept, - ; : 114 
record to lie open, : ‘ : 115 
extracts and certified copies hts be pire, : ; : 115 
title to oppose service, é 117 
appeal may be taken for jury et or peel fseford jadee 

of Court of Session, . : : : 118 
Sheriff’s judgment may be satis : 119 
procedure when a decree of service is brought ned re- 

duction, : : 5 : ° 121 
effect of decree of yeduction, e ; 122 
forms and effect of procedure in Gears of Session, . 123 
Court of Session ‘Act of 1868 to apply to appeals and re- 

ductions, : 123 


decree of special service we Bree of a Seaton frovt 
deceased to the heirs and his assignees, : ; 124 
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Services of Heirs—continued. 
effect. of extract decree of special service and warrant of 

registration being recorded, . ; ; : 126 
special service not to infer general service or general re- 

presentation, . ; 128 
petitioner for special service anes seyees ‘for pone ser- 

ViCe june . ; 129 
general service may te Haited by spenentions E . 180, 131 
this provision superseded by the provisions of the Con- 

veyancing Act, : 131 
procedure in petitions depending a passing of Consett 

dation Act, . : ‘ , : 136 
agents entitled to practice in penbana 5 : 134 


crown writs or precepts to heirs, how obtained after service, 168, 174 
under Conveyancing Act 
error in character of heir no objection to decree of 
general or special E : : : 339 
cum beneficio inventarii unnecessary, . 341 
decree of general, equivalent to mortis causa panera aie 
position in so far as regards the making up of a 


title, : 368 
but not to have this affect where hee died before Ist 
October 1874, i 369 


decree of service dated prior ie Ist Gatobes 1874 a 
to be challenged on ground of certain informali- 


ties, . 403 
Sheriff need not hold comet to caeiie Poe ro 
tion of, . ; : : 411 
under the Registration of Leases Act of 1857, : 2 446 
Servitudes— 
prescription of, not altered by the Cony eyancing Act, . + 373 
sale of, under the Glebe Lands Act, : 5 : 471 
Settlement of Lands mortis causa.—Sce Mortis Causa 
Settlements. 
Sheriff Clerk of Chancery— 
jurisdiction of, in services of heirs, : ; 16 
duties of, in services of heirs, : : 7 100 ot seq., 411 
appointment of, —. ; : 5 : 3 133 
salary of, . : : 135 
to perform duties of clerk i presenter of aeostee : 411 
Sheriff of County— 
jurisdiction of, in services of heirs, : : 91 
duties of, in do., 100 as seq., 411 


petition to, for completing title to ee hens a proprie- 
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Sheriff of County—continwed. 
tor with only a personal right has intervened between 
the person last infeft and the petitioner, . 333, 336 
commutation of carriages and services into feu-duties, by, 352 
Sheriff Clerks— 
duties of, with reference to services of heirs, 100 et seq. 
under the Land Registers Act of 1868, 511 
remuneration therefor, 521 
Sheriff of Chancery— 
jurisdiction and duties of, with reference to services of 
heirs, 90-132 
appointment of, 133 
salary of, 135 
in case of absence or deabiliey of aes a be ap- 
pointed, 185 
to perform duties of ane of ene 411 
petition may be presented to, for completing a title to 
lands where a person having only a personal right has 
intervened between the person last infeft and the 
petitioner, . 333, 336 
Sheriff Court Books— 
- extracts from, to bear certificate of stamp-duty on deed, 580 
form of warrant of execution in extracts from, 530 
Signatures for Crown Writs Abolished, 145 
Signatures, Presenter of.—See Presenter of Signatures. 
Solemnities in the Execution of Deeds,—See Execution 
of Deeds. 
Special Service.—See Service of Heirs. 
Stamp-Duty.— 
on notarial instruments, 58 
on mandate for petition of service, 93 
on writs (except Crown writs) granted fades the Obiisoli: 
dation Act and the Registration of Leases Act, 220 
on writs engrossed on deeds, : 266 
progressive, abolished, 24, 267 
on minute effecting consolidation, 32 
on memorandum allocating feu-duties, 331 
on discharge of casualties, 347 
on memorandum constituting a feu- aay or additional 
feu-duty, 349 
extracts of deeds to bear eerinidate 6e : "500, 513 


Statutes referred to,—Scee separate Index, printed post. 
20 
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Stipend, payment of, not affected by Apportionment 
Act, 


Sub-infeudation— 

alternative holding not a contravention of a alee 
against, 

prohibition against nf affected by the Ganechanicn vets 

subfeus not to be validated by implied entry under Con- 
veyancing Act, where effectually prohibited prior to 
lst October 1874, : = : 

prohibition against, in feu rights ait after lst Octo- 
ber 1874 annulled, 


Sub-Lease, registerable under the Rep eauGn of 


Leases Act of 1857, 
Subscription.—See Execution of Deeds. 
Succession.— 


of creditor in heritable security now moveable, 

including security over recorded lease, see Addenda, 
printed after Preface. 

right of any person by succession as heir not challengeable 
after 20 years, , 

of creditor in real burden now openpias 

except in the case of ground annuals, 

distinction between ene and conquest epotiahed: 


Summons— 
of constitution may be combined with adjudication, 
modern form of, of constitution and adjudication against 
an heir, 
will of, may contain ee of monies 
alteration in law as to litigiosity created by execution of, . 
in new form of action for payment of a casualty, . 


Superior— 

bound to grant writs of clare constat, 

incompetent for, to grant charters by progress, W ith oe 
exceptions, 

rights of, reserved, Bee rictandine open rae coe 
the Conveyancing Act, 

bound to acknowledge intimation of ee of Sree 

not entitled to charge vassal with expense of entering re- 
corded disposition in his chartulary, . 

right of, to casualties, feu-duties, &c., not affected by im- 
plied entry under Conveyancing Act, 

may raise action for payment of casualty, . 

may elect between discharge and commutation of eroices 

mid-superior may redeem casualties, 


221 


341 
366 
367 
378 


139 
142 
285 


291 
322 


193 


303 


307 
307 


. 310, 356 


314 
317 
348 
351 
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Superior—continued. 
bound to accept annual sum in lieu of carriages and ser- 
vices determined by sheriff, . p 352 
monopoly of agent of, in preparing vassal’s titles Aygbant: 354 
except in feu rights granted in implement of agreements 
entered into before the passing of the Conveyancing 
ING : ; é : : 2 358 
right of, to casualties not affected by that Act, where terms 
agreed on but not carried out at passing thereof, 357 
may commute such casualties into an annual sum, : ab, 
Superior, Entry with—See Eniry with Superior. 
Superiority— 
provisions of the Consolidation Act as to forfeiture and 
relinquishment ofr s . 200-218 
these provisions virtually neped by the Conveyancing 
Act, : 219 
defeasible ends an plteriatere eine case away by 
the Conveyancing Act, : , : : 308 ° 
consolidation of, with property, . : : 327 
Surplus Price of lands sold under an Renanle SSC OLY 
consignation of, . ; ; 239 
how lands are to be Terai when Ge is none, . 397 
Survivance of Heirs.—Scee Personal Right to Land. 
Tailzies,—See Entazl. 
Teinds, Court of Session as Commissioners of.—See 
Glebe Lands Act. 
Tenant.—See Lease. 
Tendering Heir for entry, to evade arn of Com- 
position, . 309 
Tenendas may be reread to in Charters and Writs 
by subject superiors, . : 191 
Tenure— 


Consolidation Act applies to land held by any description of, 264 
See also Burgage and Booking. 
Terce— 
heritable securities still heritable quoad, . 223 
excluding pro tanto the superior’s claim to a legal anata 316 


Term of Entry— 
; short clause expressing, in the case of lands not held bur- 
gage, ; 21, 23 
short clause expressing, in ie case Foe Tanad held renee art 27, 38 
presumptive, where none is stated, Sees : 364 
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Testamentary Writing— 
execution of, ; 66 
as regards moveable estate, effectial if cobs ey 
to the law of the country in which it is made, : 66 
now habile to convey heritage, . ; ; ; 63 
authentication of . 3 : 66 
English will now effectual as ane Seotch hovtaee d 66 
trustee or executor must apply Talis for purposes of trust 
or will, ; 70 
trustee or executor may peice title ota Face is no 
direct conveyance to him, . ; : : 391 
notarial execution of , - ; 384 
Testing Clause of Deeds.—See Hxecution i Deeds, 
Testing Clause of Notarial Instruments, ; . 56-7 
Titles to Land Consolidation Act.—See Consolidation Act. 
Town Clerks of Royal Burghs— 

: to sign writs of clare constat to heirs in burgage subjects, . 197 
fees BE in office at Ist October 1845, ; : 262 
where no burgh register of sasines kept, bound to ean 

signature on payment of certain fees, 280 
fees of, appointed prior to March 1860, reserved, . : 282 
no, appointed after March 1860, to have exclusive yee 
of preparing deeds, . ‘ : 282 
not to have right to compensation for aiernaore in office 
if appointed after March 1860, : : 280 
official acts of, not to be affected by personal eee in 
deeds recorded, : : : : : 283 
Translation— 
of moveable property, ; ; ' :; , 468 
of securities over recorded leases, . 441 
Transmission of Moveable Paty, NS of 1862— 
short title, . : 469 
date of eeene eee : ; : : ‘ 463 
interpretation of terms, . 467 
personal bond or conveyance of ceaveabie state may be 
assigned in short form, : : : ; 463 
forms of assignation, ; ; , : . 464, 465 
assignation may be written on conveyance, : . 464, 465 
mode of intimating assignation, . : ; : 465 
old forms may be used, .. : : : c 467 


Trusts Act of 1867— 
provisions of Consolidation Act as to completion of title 
by judicial factors, applicable to petitions and war- 
rants under, . : ‘ : : 80 


INDEX. 


Trusts Act—continued. 
appointment of new trustees under, 
completion of title by a beneficiary of a lapsed trust ender 
Trustee— 

may complete a title to lands bequeathed, although there 
is no direct conveyance to him, 

must apply lands for purposes of trust or will, 

appointment by Court of new, 3 : ; 

for religious or educational purposes, successors in office 
do not require to make up titles to oe &e., 

casualties payable by, 

heir of last, may now complete title ihe: any ether ae 
at-law, 

but not entitled to nies the uit tate yom W ith 
consent of beneficiaries or under the order of the 
Court, 

mode of Saha up title iF a new ames preeinied i 
the Court, where a trust title has already been com- 
pleted and recorded, 

lands to vest ipso jure in successors of ex fii bases, if 
infeft, 

completion 
See Judicial Factor. 

may complete title to lands, &c., by notarial instrument, 


Trustee in a Sequestration— 
form of instrument in favour of, in the case of lands, 
do., in the case of heritable security, 
do., in the case of recorded leases, &c., 
competitions with heritable creditors, 


Ultima Heres, Charter of, 


Unrecorded Conveyance.—See Assignation of Unrecorded 
Conveyance. 


Vassal— 
liable for feu-duties until notice of change of ownership 
given to superior 
See also Cee wor. 


Vesting of Personal Right in Heir.—See Personal Right 
to Lands. 

_ Vitiation— 

must be authenticated in deeds, 

erasures in instruments, 

other vitiations in instruments ie be anchentented’ 

“erasures in record of deed or instrument, 
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387 
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86 
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449 
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145 
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379 
272 
273 
407 


598 INDEX. 


Page 
Warrandice— 
short form of clause of, in conveyances of land not held 
burgage, : : . 22, 23 
do., in conveyances of ona held ay : By PGP) 
import of such clauses, < ; 30 
import of clause of, in bond and a pentiont in security, . 231 
in assignations of moveable property, : : ; 465 
Warrant of Execution— 
form of, amended by Act of 1877, . , ; . 529, 530 
execution competent thereon, - : 531 
if prior to 10th August 1877 neta duper on Re 
grounds, . : : : ; : 533 
Warrant of Infeftment, not now necessary, . 21 
Warrant of Inhibition, 285 
Warrant of Registration— 
must be written or endorsed on all writings to be recorded 
in any register of sasines, : : . 267, 372 
certain burgage deeds formerly excepted ais this rule, 267 et seg. 
this exception now abolished, : : : : 372 
objects of, . . : 48 
not competent to platens. on meets petnnss te recor ied 
prior to 31st December 1868, ‘ 273 
for preservation, or preservation ae execution, as yall as 
publication, . 2 ; 4 4 . 512, 533 
Forms of— 
where used with a clause of direction to record part 
of conveyance, : 42 
on a conveyance, &c., when arene maou assig- 
nation apart, : : : 49 
on a conveyance, &c., when Rented with assigna- 
tion apart, or noes instrument, . . : 49 
on a conveyance presented for registration, proprvis 
manibus, . : ‘ 50 
on a writ to be ed for prodervanten or preserva- 
tion and execution, as well as publication, é 514 


Will—See mortis causa settlement of heritage, Testamentary 
Writing, and English Will. 


Witness.—See Execution of Deeds. 

Women may act as instrumentary witnesses, 265 
Writs, Assignation of—See Assignation of Writs. 

Writ of Acknowledgment.—See Acknowledgement, Writ of. 
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Writ of Clare Constat.—See Clare Constat. 

Writ of Confirmation.—Sce Confirmation, Entry by. 
Writ of Investiture.—See Investiture, Writ of. 
Writ of Resignation.—Sce Resignation, Writ of. 


Writs by Progress, Abolition of— 
by the Conveyancing Act, : : : 303 
writs excepted from the operation of the Nee : 5 303 


Writer’s name and designation not now chica 
in the testing clause, . : 378 


Writer to the Signet alone entitled to prepare draft 
of Crown Charter or Writ, . 146 
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34 and 35 Vict. e. 68 (Glasgow Boun- 

daries), 503. 
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38 and 39 Vict. c. 61 (Entail), 280. 

38 and 39 Vict. 66 (Statute Law Re- 
vision), 134, 137, 183, 185, 505, 
506. 


? 


64 (Evidence 


603 


INDEX OF ADDITIONAL CASES. 


Advocate, Lord, v. Buchanan and 
Geils, 375. 

Aim’s Tr., v. Aim, 69. 

Anderson, Lyons v., 236. 

Anderson, Urquhart v., 236, 409. 

Breadalbane, E. of, vy. Macdougall, 
320. 

Brown and Others, 
Others, v., 236. 

Browne and Others, 67, 382. 

Buchanan and Geils vy. Lord Advocate, 
Sia 

Bulloch, Stewart v., 346. 

Campbell vy. Campbell, 61. 

Carrick and Others vy. Rodger, Watt, 
& Paul, 394. 

Connell’s Trs., Hinton v., 374. 

Crawfurd vy. Dempster, 326. 

Cumming v. Skeoch’s Trs., 379. 

Dempster, Crawfurd v., 326. 

Dewar, Urquhart v., 69. 


Stewart and 


Dick’s Trs. v. Whyte’s Tr., 409. 
Dullatur Feuing Co., Ritchie & 
Stewart v., 394, 


Farquharson y. Farquharson, 70. 

Fleming’s Trs. v. Fleming’s Tutors, 
333. 

Garrett and Another, 383. 

Gibb v. Commissioners of Inland 
Revenue, 347, 350. 

Gibson’s Tr., Stewart v., 236, 316. 

Glasgow University v. Yuill’s Tr., 
395. 

Guild, Duke of Hamilton v., 309. 

Guthrie and Others, 225. 

Guthrie and M‘ Connochy v. Smith, 
312. 

Haddington, Earl of, Marquis of | 
Tweeddale’s Trs. v., 316. 

Hamilton, Duke of, v. Guild, 309 

Hamilton, Duke of, Hope v., 309. 

Hinton and Others y. Connell’s Trs., 
374, 

Hodge vy. Hodge, 225. 

Hope y. Duke of Hamilton, 309. 


| Inland Revenue, Commissioners of, 


| Lamont y. 
| Lyons y. Anderson, 236. 


Gibb v., 347, 350. 
Lamb, Main v., 332. 
Rankin’s Trs,, 309. 
M‘Adam vy. M‘Adam, 333 
Macdougall, Earl of pee Vie 

320. 


| M‘Leod, Nicolson y,, 70. 


Main, Lamb v., 332. 

Monteith v. Monteith’s Trs., 8, 225. 

Murdoch & Rodger, Stuart v., 321. 

Nicolson v. M‘Leod, 70. 

Rankin’s Trs., Lamont v., 309. 

Ritchie & Sturrock v. Dullatur Feu- 
ing Co., 394. 

Rodger, Watt, & Paul, Carrick and 
Others v., 394. 

Sandeman v. Scottish Property 
Building Co., 316. 

Simson and Others, 379. 

Sivright v. Straiton Estate Co., 321, 
346. 

Skeoch’s Trs., Cumming v., 379. 

Smith, Guthrie & M‘Connochy v., 321. 

Stephens, Straiton Estate Co. v., 319, 
321. 

Stewart and Others v. Brown and 
Others, 236. 

Stewart v. Bulloch, 346. 

Stewart v. Gibson’s Tr., 236, 316. 

Stewart vy. Murdoch and Rodger, 
321, 

Straiton Estate Co., Sivright v., 312, 
346, 

Straiton Estate Co. v. Stephens, 319, 

321. 

Studd y. Studd, 70. 

Tener’s Trs. v. Tener’s Trs., 382. 

Tweeddale’s Trs. vy. Harl of Hadding- 
ton, 316. 

Urquhart v. Anderson, 236, 409. - 

Urquhart v. Dewar, 69. 

Whyte’s Tr., Dick’s Trs. v., 409. 

Yuill’s Tr., Glasgow University v., 395 


INDEX OF ACTS OF PARLIAMENT. 


42 and 48 Vict. c. 40 (Conveyancing 
Act Amendment), 408. 
42 and 43 Vict. c. 44 (Lord Clerk 


Register), 523. 


43 and 44 Vict. ¢. 4 (Judicial Factor), | 


81. 


43 and 44 Vict. c. 34; and 45 and 
46 Vict. ec. 42 (Abolition of Im- 
prisonment for Debt), 516. 

45 and 46 Vict. c. 58 (Entails), 280. 

46 and 47 Vict. c. 39 (Statute Law 
Revision). 1, 372, 375, 409, 411, 
414, 418, 422, 425, 428. 


7 


DD Ot: 


ir or) San 
/ , 4 68 @ a - 
oe Or pe 4 4 
aan cf 
DD Co's ed ee 74 . cee ae 
rh a b, al a r 
A wis iment " . -3 eve Ie oan 
bi a _ ’ nt ee 
Ag ; te . 
. : a ne cme : 
ofa” 4 iZ : 
c : Le 
7 = a Ls 
1S tots ees a te £ 
= AWoRT ate er oca' : a 
Lee Dre : rE SA 
be ee fC er | 7 
a 4 
yt« oa 
as J 
bl - 
e op y 
abe = 
— 
oo 
ie 
oi 
’ 
od i 
a 


4% 


Pa) ae oe eg : 


a , Bt. 


hte Te S95). “ay Lat ne 


vy ee a ilies ; mens 44 ne iy 
alee Sal te p thy i, | 4k : 


chs eer 


= 
— 
. sy 


Ve pho a dey 


oF 
CEES 
DPS E SEES S 


ae 


CELE 
pirotse Bice 


pees 


Le 


es 
Semone sett As ; ae 
Kee is 
ce ts 
1 $F: a ad tf 
sions 


ee 
7 


Le) 


ee 
tf 
es 
net Ried 


rs 
vs 


as 


eae oe 


Lerten 


